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19 FILED JUN 29 1955 District of Columbia Tax Court 


Docket No. 1463 


FINDINGS OF FACTS AND OPINION 

Tbe petitioner here seeks a reduction of an assessment of 
franchise taxes assessed against it for the calendar years 
1949, 1950 and 1951. It claims that the Assessor erred in 
determining that certain sales of tangible personal property 
to customers in the District of Columbia were “District 
sales’’ within the meaning of pertinent regulations; and that 
the use of the proceeds of such sales as a factor in a formula 
for the apportionment of its net income by which the tax 
was measured was improper. 

FINDINGS OF FACTS 

I 

In General 

1. The petitioner is a Delaware corporation, with its 
principal office at 30 Rockefeller Plaza, New York, N. Y. 

2. During the taxable years involved the domestic manu¬ 
facturing and sales activities of the petitioner were con¬ 
ducted by four product departments, each organized as a 
separate business, each had i£s own general manager (us¬ 
ually a vice-president of the petitioner), chief engineer and 
engineering staff, financial department and sales depart¬ 
ment. Each department had its own separate manufactur¬ 
ing facilities and general office. The departments were 
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connected at the highest echelon of management only. 
Such departments were the Engineering Products Depart¬ 
ment, Home Instrument Department, Record Department 
and Tube Department. 

3. The Home Instrument Department had its general 
office at Camden, New Jersey, and its manufacturing facil¬ 
ities at Camden, New Jersey, Indianapolis, Indiana, and 

Bloomington, Indiana. It manufactured and sold 
20 radio sets, television sets and phonographs. It had 
no office, manufacturing facilities, warehouse or 
stock of goods in the District of Columbia. 

4. The Record Department had its general offices at 
Camden, New Jersey, with its manufacturing facilities at 
Indianapolis, Indiana, and for a part of the taxable period 
at Cannonsburg, Pennsylvania, New York, New York, and 
Los Angeles, California. It manufactured, sold and leased 
phonograph and other recording records, part of which 
were leased to radio broadcasting stations in the District 
of Columbia. 

5. The Tube Department had its general offices at Har¬ 
rison, New Jersey, and its manufacturing facilities at Lan¬ 
caster, Pennsylvania, Marion, Indiana and Indianapolis, 
Indiana. It manufactured and sold electron tubes, tube 
parts, tube-making machinery and batteries. It had no 
manufacturing facilities, warehouse or stock of goods in 
the District of Columbia. It had no office in the District of 
Columbia during 1949, 1950 and the first four months of 
1951. In May, 1951 the Tube Department opened an of¬ 
fice at 1757 K Street, N.W., Washington, D. C. In it were 
employed a secretary and one representative whose duty 
it was to maintain liaison between the Federal Govern¬ 
ment’s purchasing agencies and the management of the 
Tube Department. 

6. The Engineering Products Department had its gen¬ 
eral offices at Camden, New Jersey, and its manufacturing 
facilities at Camden, New Jersey, Detroit, Michigan, and 
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Los Angeles, California. It manufactured and sold indus¬ 
trial electronic equipment and special apparatus for the 
United States Government. It had no manufacturing fa¬ 
cilities, warehouse or stock of goods in the District of 
Columbia. It had an office in the Commonwealth Building, 
Washington, D. C., in which two other activities of the 
petitioner, namely, the Patent Department and the Fre¬ 
quency Bureau, had office space. The principal function of 
the Washington office of the Engineering Products Depart¬ 
ment was to maintain contact with, and to assist the Fed¬ 
eral Government in connection with its needs for electronic 
equipment, chiefly with respect to military equipment such 
as radar, sonar and special communications devices. 

7. In addition to the four products departments herein¬ 

before described, there were maintained and oper- 
21 ated by the petitioner two activities, namely, Patent 

Department and Frequency Bureau, in the District 
of Columbia. 

8. The Patent Department had its headquarters at 
Princeton, New Jersey. It maintained an office in the Com¬ 
monwealth Building, Washington, D. C., which was a re¬ 
search and training office for the petitioner’s patent attor¬ 
neys. It consisted of nine professional employees and three 
secretaries. Its only connection with other departments 
and divisions of the petitioner was to handle patent dis¬ 
closures originating therein. Its personnel had nothing to 
do with the sale of the petitioner’s products. Its office 
space was used solely by its own personnel. 

9. The Frequency Bureau was a part of the Laboratories 
Division of the petitioner located at Princeton, New Jersey. 
It had an office in the Commonwealth Building, Washing¬ 
ton, D. C. It consisted of three professional employees and 
three secretaries. The function of the Frequency Bureau 
was to advise the petitioner and its subsidiaries on the use 
and assignment of frequencies granted by the Department 
of State, the Federal Communications Commission and the 
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Department of Defense, and to obtain licenses for use of 
frequencies. Its representatives attended all international 
conferences on radio frequencies. It had nothing to do with 
the sale of the petitioner’s products and its office space was 
used solely by its own personnel. 

10(a) The petitioner sold its products and leased its 
recording records to customers in the District of Columbia 
through its four products departments solely during the 
taxable years here involved and in the amounts following: 


Department. 


1949 1950 1951 


Home Instrument 

Record 

Tube 

Engineering Products 


$3,408,875.33 

261,529.41 

440,829.70 

268,250.10 


$5,282,511.93 

308,190.87 

574,767.65 

350,647.21 


$3,584,938.98 

424,864.39 

724,257.98 

468,032.22 


Total 


$4,379,484.54 $6,516,117.66 $5,202,093.57 


(b) In the foregoing amounts relating to the Record De¬ 
partment are included amounts received by that depart¬ 
ment as rental of records to radio broadcasting stations in 
the District of Columbia as follows: for 1949—$3,710.60, for 
1950—$12,859.89 and for 1951—$16,760.00. 

(c) The products sold and leased by the petitioner 
22 as above set forth were shipped by common carrier; 

did not come into the District of Columbia through 
any facilities maintained by petitioner; and were not 
shipped on a consignment basis. 

11. The petitioner filed with the Assessor within the time 
provided by law, corporate franchise tax returns for the 
three taxable years here involved, and in respect of gross 
and net income, the apportionment thereof and the fran¬ 
chise taxes due the District of Columbia reported as follows: 


1949 1950 1951 


Total Gross Sales $286,724,157.34 
District of Columbia Sales 69,842.67 
Apportionment Factor .00024359 
Total Net Income 37,069,963.56 

District of Columbia Portion 8,751.96 
Tax due District of Columbia 437.60 


$452,676,201.68 

158,733.53 

.000350655 

90,749,804.67 

31,103.74 

1,555.19 


$407,542,968.59 

150,842.58 

.000370126 

40,461,785.10 

13,953.64 

697.68 
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12(a) On March 11,1954, the Assessor sent by registered 
mail a deficiency notice to the petitioner to the effect that he 
intended to assess deficiencies in franchise taxes for the 
taxable years here involved in accordance with the accom¬ 
panying statement following: 


“RADIO CORPORATION OF AMERICA 
Front and Cooper Streets 
Camden, New Jersey 

Calendar Years 

1949 1950 1951 

Net income subject to 

apportionment $35,929,041.24 $88,701,818.59 $37,699,692.70 

X apportionment factor* .015274 .014395 .012765 

Portion attributable to D. C. $548,780.18 $1,276,862.68 $481,236.58 

Tax @ 5% $27,439.01 $63,843.13 $24,061.83 

Less amount reported 437.60 1,555.19 697.68 


Deficiency $27,001.41 $62,287.94 $23,364.15 


•Computation of apportionment factor: 

Total sales all 

" sources $286,724,157.34 $452,676,201.68 $407,542,968.59 

B. Total District sales, 

item 5, schedule M 4,379,484.54 6,516,117.66 5,202,093.57 

C. Apportionment factor 

(B A) .015274 .014395 .012765 

Based on the information furnished, it is onr view that the 
above computations reflect the net income fairly attribut¬ 
able to business carried on within the District of Columbia. ’ * 

(b) The statement of net income of the petitioner subject 
to apportionment in the foregoing computation by the As¬ 
sessor was correct. 

13(a) On September 21, 1954, the Assessor assessed the 
petitioner deficiencies in franchise taxes, plus interest, for 
the taxable years here involved as follows: 
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Year 


Tax Interest Total 


1949 

1950 

1951 


$27,001.41 

62,287.94 

23,364.15 


$7,182.38 

12331.32 

3,411.17 


$34,183.79 

75,119.26 

26,775.32 


Total 


$112,65330 $23,424.87 $136,07837 




(b) On October 5, 1954, the petitioner paid such taxes 
to the Collector of Taxes. 

(c) In its amended petition the petitioner alleged that 
the taxes and interest in controversy are as follows: 


Year 

Tax 

Interest 

Total 

1949 

$26,373.22 

$ 7,015.28 

$33,388.50 

1950 

61,452.71 

12,659.26 

74,111.97 

1951 

21,876.07 

3,193.91 

25,069.98 

Total 

$109,702.00 

$22,868.45 

$132,570.45 

(d) In its amended petition the petitioner conceded that 

during the taxable j 

rears it had “District Sales” 

as meant 

by the pertinent regulations as follows: 



1949 

1950 

1951 

Total District Sales 

$140,479.34 

$178,150.06 

$291,595.83 

(e) In its amended petition the petitioner conceded that 
it owed to the District of Columbia the deficiencies in fran- 

chise taxes followin 

cr • 

& * 



Year 

Tax 

Interest 

Total 

1949 

$ 628.19 

$167.10 

$ 795.29 

1950 

835.23 

172.06 

1,007.29 

1951 

1,488.08 

217.26 

1,705.34 

Total 

$2,951.50 

$556.42 

$3,507.92 


14. This proceeding was filed on December 17, 1954. 

II 

Home Instrument Department Sales 

15. Sales of products of the Home Instrument Depart¬ 
ment, namely, television and radio sets and phonographs, 
to customers in the District of Columbia were to the cus¬ 
tomers, for the years and in the amounts following: 

Customer 1949 1950 1951 

Southern Whole¬ 
salers, Inc. $3,330,918.18 $5,184,251.96 $3,538,464.63 

Fairfax Distributing 

Co., Inc. 59,677.25 67,315.17 28,541.81 

RCA Affiliated Cos. 6,671.71 18,603.77 10,404.89 

Other Customers 11,608.19 12,341.03 7,068.61 

U. S. Government 459.04 


Total 


$3,408,875.33 $5,282,511.93 $3,584,938.98 
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16(a) Southern Wholesalers , Inc., was a wholesale dis¬ 
tributor of sundry articles with its office at 707 Edgewood 
Street, N. E., Washington, D. C. It was a wholesale 
24 distributor of the products of the Home Instrument 
Department, of the products of other departments of 
the petitioner and of the products of manufacturers other 
than the petitioner, such as refrigerators, ranges and wash¬ 
ing machines. It was appointed by a letter from RCA Vic¬ 
tor Company, Inc., dated January 15, 1934, and reading 
as follows: 

“Mr. William E. O’Connor, President, 

Southern Wholesalers, Inc., 

1519-21 L Street, N. W., 

Washington, D. C. 

Dear Mr. O’Connor: 

We take pleasure in extending to you an appoint¬ 
ment as of this date, and until further notice, as a 
Distributor for RCA Victor products. 

We suggest and recommend that you confine your 
sales of RCA Victor products to the territory 
which is outlined on the attached map. 

We are looking forward with pleasure to our 
future relations. 

Very truly yours, 

M. F. Burns, Merchandising Manager, 

Radio and Phonograph Division.” 

RCA Victor Company, Inc., was a subsidiary of the peti¬ 
tioner, and its home instrument business was operated by 
the Home Instrument Department during the taxable years. 
Among the products covered by the aforesaid letter were 
radio receivers and phonographs. 
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(b) In its dealings with Southern Wholesalers, Inc., the 
Home Instrument Department followed the Distributors 
Quarterly Acceptance system of selling, hereinafter re¬ 
ferred to as “DQA.” Each quarter of the year the Depart¬ 
ment determined the percentage of the total factory output 
which it was felt should reasonably be handled or moved 
by Southern Wholesalers, Inc. The field sales representa¬ 
tive of the Home Instrument Department then began negoti¬ 
ations with Southern Wholesalers, Inc., for the acceptance 
by the latter of the responsibility to move the quota of 
products allotted to it. If the quantities suggested or al¬ 
lotted were not satisfactory changes mutually satisfactory 
were made. As the merchandise was produced Southern 
Wholesalers, Inc., was notified as to what was scheduled for 
shipment in that particular week. In the absence of any 
objection from Southern Wholesalers, Inc., the merchandise 

was shipped and billed in the ordinary course of 
25 business. Southern Wholesalers, Inc., could have re¬ 
fused shipment at any time prior to the time of actual 
shipment. The DQA for the first and third quarters of the 
year were negotiated in Camden, New Jersey, and for the 
second and fourth quarters in Washington, D. C. Supple¬ 
mental DQA’s were in most instances negotiated by tele¬ 
phone from Philadelphia, Pennsylvania or Camden, New 
J ersey. 

(c) The field sales representative of the Home Instru¬ 
ment Department who represented the Department in its 
dealings with Southern Wholesalers, Inc., resided in Phila¬ 
delphia and had his office in Camden, New Jersey. His 
territory’ comprised Eastern Pennsylvania, Southern New 
Jersey, Delaware, Maryland, District of Columbia and a 
part of Virginia. He was compensated by salary and re¬ 
ceived no sales commissions. He visited the Southern 
Wholesalers, Inc., about twelve times each year. On such 
visits he advised Southern Wholesalers, Inc., in the mer¬ 
chandising of the products of the Department, and discussed 


9 


such matters as the movement of merchandise, advertising, 
sales promotion programs, and sales training of personnel. 
He did not take orders for merchandise on his visits to 
Southern Wholesalers, Inc., or from any other customer in 
the District of Columbia. He did not enter into any agree¬ 
ment for the sale of merchandise to Southern "Wholesalers, 
except the negotiation of the DQA. He did not use any of 
the offices of the petitioner in the District of Columbia. 

(d) The Home Instrument Department made available 
to Southern Wholesalers, Inc., a cooperative advertising 
fund used for sales promotional purposes by the latter. The 
fund was made up of equal contributions by both parties. 
Advertisements for which payment was made out of the 
cooperative fund were run over the name of Southern Whole¬ 
salers, Inc., or the names of retail dealers offering the 
products of the Home Instrument Department for sale. 

(e) Several times during the taxable years involved 
James H. Hickey, Assistant to the General Manager of the 
Home Instrument Department, who resided in Collings- 
wood, New Jersey, and whose office was in Camden, New 
Jersey, came to the District of Columbia to attend meetings 
or gatherings promoted by Southern "Wholesalers, Inc., or in 

which that company was interested, such as dinners 
26 given by that company to important officers of a 

customer, anniversary parties given by large depart¬ 
ment stores, other social gatherings and “pep” meetings of 
salesmen. On some, if not all of such occasions, Mr. Hickey 
was accompanied by the field sales representative. The 
purpose of attending such meetings and gatherings was to 
create good will and enthusiasm for the products of the 
Home Instrument Department, and no orders for merchan¬ 
dise were taken thereat. 

(f) Sales of products of the Home Instrument Depart¬ 
ment to Southern Wholesalers, Inc., were f.o.b. factory. 
Shipments from first to the middle of the month were due 
for payment by the end of the month, and shipments from 
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the middle to the end of the month were due for payment 
in the middle of the following month. 

17(a) Fairfax Distributing Company, hereinafter called 
“Fairfax” was a distributor of the products of the Home 
Instrument Department. It was formerly known as “E. M. 
Rosenthal Jewelry Company,” and was the purchasing 
organization or agency for an affiliated group of retail 
jewelry stores. The individual stores placed their orders 
for the petitioner’s products through Fairfax as needed. It 
did not carry an inventory of goods, and did not purchase 
merchandise under the DQA system. It sold television and 
radio receivers manufactured by competitors of the peti¬ 
tioner. It was appointed distributor by letter, dated Decem¬ 
ber 27, 1939, reading as follows: 

“E. M. Rosenthal Jewelry Company 
Homer Building 
Washington, D. C. 

Gentlemen: 

We are pleased to appoint you a Distributor of 
RCA Victor Instruments. In making this appoint¬ 
ment, we suggest and recommend that you confine 
your sales of our products to your present list of 
dealers and other similar dealers that you may line 
up in the future. 

In accepting this appointment as our distributor, 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policies of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

We recognize your right to discontinue handling 
our products at any time without notice, and we 
reserve the right to cancel your appointment as our 
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Distributor, or to change prices or discounts with¬ 
out notice to you. 

It is our desire to cooperate fully with you and we 
will be glad to discuss any problems that may 
confront you in the merchandising and sale of our 
products at any time. 

27 With best wishes for maximum success, we 

are 

Cordially yours, 

RCA MANUFACTURING COMPANY, INC. 

J. B. Elliott 

Field Organization Headquarters.” 

(b) The Fairfax account was handled or carried on by 
the Assistant to the General Manager of the Home Instru¬ 
ment Department, whose home and office were without 
the District of Columbia. He came to the District of Colum¬ 
bia two or three times each of the taxable years to call on 
Fairfax. Such were “prestige”, or “good will” calls to 
promote the sale of the products of the Home Instrument 
Department. He never took an order for merchandise and 
did not visit any retail dealers. He did not use the office 
facilities of the petitioner in the District of Columbia. 

18. Affiliated Companies to whom products of the Home 
Instrument Department were sold were affiliates or subsidi¬ 
aries of the petitioner in the District of Columbia, such as 
the National Broadcasting Company or another department 
of the petitioner, such as the Engineering Products Depart¬ 
ment and Tube Department. The merchandise was shipped 
into the District of Columbia and billed to the affiliated com¬ 
panies. Orders for such merchandise were not procured 
by any representative of the petitioner. 

19. Other Customers represented customers in the Dis¬ 
trict of Columbia other than Southern Wholesalers, Inc., 
Fairfax Distributing Co., affiliated companies and the 
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United States Government. Sales represented merchandise 
shipped to other customers in the District of Columbia. 
Orders for such merchandise were not procured by any 
representative of the petitioner. 

20. Neither the Home Instrument Department nor any 
employee of that Department maintained an office in the 
District of Columbia. No employee of that Department 
resided in the District of Columbia. 

21. No employee of the petitioner other than employees 
of the Home Instrument Department had any duty or re¬ 
sponsibility regarding sales of its products; and no sales 
of its products were negotiated or made by any non-Home 
Instrument Department employee. 

22. None of the petitioner’s sales of the products of the 
Home Instrument Department to customers in the 

28 District were principally secured, negotiated or ef¬ 
fected by employees, agents, officers or branches of 
petitioner located in the District of Columbia. 

23. The petitioner conceded that the amount of gross 
income of $459.04 from sales of products of the Home In¬ 
strument Department to the United States Government and 
shipped into the District of Columbia was from sources 
within the District of Columbia. 

Ill 

Record Department Sales 

24(a) The receipts of the Record Department from the 
sale and rental of RCA Victor records to customers in the 
District of Columbia were as follows: 

1949 1950 1951 

Sales $257,818.81 $295,330.98 $408,104.39 

Rental 3,710.60 12,859.89 16,760.00 

Total $261,529.41 $308,190.87 $424,864.39 

(b) Sales of RCA Victor records by the Record Depart¬ 
ment were made to one customer only, namely, Southern 
Wholesalers, Inc. 
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25(a) Southern Wholesalers, Inc., is described in Find¬ 
ings of Fact 16(a), which by reference is incorporated 
herein. It was appointed a distributor of RCA Victor rec¬ 
ords by a letter dated January 15, 1934, quoted in full in 
that findings of fact. 

(b) The records sold to Southern Wholesalers, Inc., were 
sold f.o.b. Washington, D. C. No records were sold in con¬ 
signment. Orders by Southern ^Wholesalers, Inc., for rec¬ 
ords were subject to acceptance at the office of the Record 
Department without the District of Columbia. 

(c) The field sales representative of the Record Depart¬ 
ment who handled the account of Southern Wholesalers, 
Inc., and who had dealings therewith resided, and had his 
office without the District of Columbia. His operative terri¬ 
tory was Eastern Pennsylvania, Southern New Jersey, parts 
of Delaware, of Maryland, of Virginia and of West Vir¬ 
ginia, and the District of Columbia. He was the only field 
sales representative of the Record Department in that area. 
He worked out of the headquarters of the Record Depart¬ 
ment in Camden, New Jersey, and later out of New York, 
N. Y. He had nothing to do with the sale of products of the 

other departments of the petitioner. No representa- 
29 tive or other employee of the Record Department 
resided, or had an office in the District of Columbia. 

(d) The field sales representative came to Washington 
about once every three weeks. He did not make use of the 
office facilities of the petitioner in the District of Columbia. 
He did not receive or accept orders in the District of Colum¬ 
bia. All orders went directly to the Headquarters of the 
Record Department in Camden, New Jersey. On such trips 
he visited Southern Wholesalers, Inc. He reviewed the 
personnel of that company any then current matters regard¬ 
ing the promotion of sales and advertising campaigns. He 
investigated whether that company was “servicing’’ its 
customer’s orders promptly and suggested promotion of 
advertising. He made suggestions concerning such matters, 
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which sometimes were followed and sometimes not, in which 
latter event nothing happened and no threat of any kind 
was made. The field representative made calls on retail 
dealers, radio broadcasting stations in company with the 
salesmen or the record manager of Southern Wholesalers, 
Inc. 

(e) The Record Department had a cooperative adver¬ 
tising fund with Southern Wholesalers, Inc., similar to that 
fund which the Home Instrument Department had with the 
latter, and described in Findings of Fact 16(d). 

(f) None of the petitioner’s sales of RCA Victor records 
by the Record Department to Southern Wholesalers, Inc., 
were principally secured, negotiated or effected by an em¬ 
ployee, agent, officer or branch of the petitioner in the 
District of Columbia. 

26. Leasing of Records. The petitioner conceded that the 
gross income represented by rentals received from the 
leasing of records to customers or lessees in the District of 
Columbia, as set forth in Findings of Fact 24(a), was from 
sources within the District of Columbia. 

IV 

Tube Department Sales 

27. The Tube Department manufactured and sold radio 
receiving tubes, power tubes, tubes for television, transis- 
ters, batteries, component parts and accessories. Sales 
of such products were under the jurisdiction or manage¬ 
ment of two units or organizations within the Tube De¬ 
partment, namely, Equipment Sales and Renewal 

30 Sales.The Equipment Sales personnel handled sales 
to manufacturers of radio and television equipment 
and to the United States Government. The Renewal Sales 
personnel handled sales to distributors, radio stations and 
other types of customers. 
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28. Sales of products of the Tube Department to its 
various classes of customers located in the District of Co¬ 
lumbia were as follows: 



1949 

1950 

1951 

Franchised distributors 

$ 51,798.74 

$127,338.72 

$192,183.47 

Other distributors 1 

218,476.95 

193,444.99 

213,864.12 

Radio stations 

71,351.71 

6,664.28 

4,492.61 

Manufacturers 

22,976.91 

87,127.41 

75,736.80 

Affiliated Companies 

40,289.40 

69,563.62 

38,893.08 

Miscellaneous 

5,014.63 

1,903.71 

1,144.37 

XJ. S. Government 

35,921.36 

89,724.92 

197,943.53 

Total 

$440,829.70 

$574,767.65 

$724,257.98 


29. The distributors of the products of the Tube Depart¬ 
ment in the District of Columbia were Southern Whole¬ 
salers, Inc., Capitol Radio Wholesalers, Inc., Rucker Radio 
Wholesalers, Inc., and American Amplifier and Television 
Corporation. . 

30. Southern Wholesalers, Inc., was appointed distribu¬ 
tor of tubes and batteries by the letters following: 

* 1 March 18, 1936 

Southern Wholesalers, Inc. 

1519 L Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you as a distributor of 
RCA Transmitting Tubes and Amateur Equip¬ 
ment. 

In accepting this appointment as our Distributor 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

1 The above information appears on Petitioner’s Exhibit 2. The record 
does not disclose the difference, if any, between “Franchised distribu¬ 
tors” and “Other distributors.” 
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In appointing you as our Distributor we recognize 
your right to discontinue handling our products 
at any time without notice, and we reserve the right 
to cancel your appointment as our Distributor, ap¬ 
point additional outlets or to change prices or dis¬ 
counts without notice to you. 

It is our desire to cooperate fully with you and we 
will be glad to discuss any problems that may con¬ 
front you in the merchandising and sale of our 
product at any time. 

With best wishes for success, we are, 

Very truly yours, 

RCA MANUFACTURING CO., INC. 

R. A. Forbes, 

District Manager’* 

• ••••••••• 


31 “ May 20, 1938 

Southern Wholesalers, Inc. 

1519 L Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you a wholesale distribu¬ 
tor of RCA Victor Radio Tubes. In making this 
appointment, we suggest and recommend that you 
confine your sales of RCA Victor Radio Tubes to 
the identical territory which you serve with RCA 
Victor instruments. 

In accepting this appointment as our Distributor 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 
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We recognize your right to discontinue handling 
our products at any time without notice, and we 
reserve the right to cancel your appointment as 
our Distributor, or to change prices or discounts 
without notice to you. 

It is our desire to cooperate fully with you and 
we will be glad to discuss any problems that may 
confront you in the merchandising and sale of our 
product at any time. 

With best wishes for success, we are 

Very truly yours, 

RCA MANUFACTURING COMPANY, INC. 
District Manager” 


“ June 13, 1945 

Mr. Wm. E. O’Connor 
Southern Wholesalers, Inc. 

1519 L St., N. W. 

Washington, D. C. 

Dear Mr. O’Connor: 

We are pleased to appoint you a Distributor of 
RCA Batteries. 

In accepting this appointment as our Distributor, 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

We recognize your right to discontinue handling 
our products at any time without notice, and we 
reserve the right to cancel your appointment as our 
Distributor, or to change prices or discounts with¬ 
out notice to you. 
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You will receive very shortly from the home office 
at Camden, complete policy, price, promotion and 
advertising information which will assist you in 
merchandising the product listed above. 

It is our desire to cooperate fully with you and we 
will be glad to discuss any problems that may con¬ 
front you in the merchandising and sale of our 
product at any time. 

32 With best wishes for success, we are, 

Very truly yours, 

RADIO CORPORATION OF AMERICA 
RCA Victor Division 
J. G. Wilson 

Operating Vice President” 

31. Capitol Radio Wholesalers, Inc., was appointed dis¬ 
tributor of tubes and batteries and laboratory measuring 
equipment by the letters following: 

“ August 30, 1937 

Capitol Radio Wholesalers 
2120-14th Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you as a distributor of 
Cunningham Tubes. 

In accepting this appointment as our Distributor 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

In appointing you as our Distributor we recognize 
your right to discontinue handling our products at 
any time without notice, and we reserve the right 
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to cancel your appointment as our Distributor, 
appoint additional outlets or to change prices or 
discounts without notice to you. 

It is our desire to cooperate fully with you and we 
will be glad to discuss any problems that may con¬ 
front you in the merchandising and sale of our 
product at any time. 

With best wishes for success, we are 

Very truly yours, 

W. H. Kelley, 

District Manager.” 

• ••••••••• 

“ November 12, 1946 

Capitol Radio Wholesalers, Inc. 

2120 Fourteenth Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you a Distributor of 
RCA Batteries. 

In accepting this appointment as our Distributor, 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

We recognize your right to discontinue handling 
our product at any time without notice, and we 
reserve the right to cancel your appointment 
33 as our Distributor, appoint additional out¬ 

lets, or change prices or discounts without 
notice to you. 

You will receive very shortly from the home office, 
complete policy, price, promotion and advertising 
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information which will assist yon in merchandising 
RCA Batteries. 

It is onr desire to cooperate fnllv with you and we 
will be glad to discuss any problems that may con¬ 
front you in the merchandising and sale of our 
product at any time. 

With best wishes for success, we are 

Very truly yours, 

RADIO CORPORATION OF AMERICA 
(RCA VICTOR DIVISION) 

Walter M. Norton 
Director of Distribution’’ 

• •••••••• 

“ January 27, 1947 

Capitol Radio Wholesalers, Inc. 

2120 Fourteenth Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you a Distributor of 
RCA Laboratory Measuring Equipment. 

In accepting this appointment as our Distributor, 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

We recognize your right to discontinue handling 
our product at any time without notice, and we 
reserve the right to cancel your appointment as 
our Distributor, appoint additional outlets, or to 
change prices or discounts without notice to you. 
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You will receive very shortly from the home office, 
complete policy, price, promotion and advertising 
information which will assist you in merchandising 
Laboratory Measuring Equipment. 

It is our desire to cooperate fully with you and we 
will be glad to discuss any problems that may con¬ 
front you in the merchandising and sale of our 
product at any time. 

With best wishes for success, we are 

Very truly yours, 

RADIO CORPORATION OF AMERICA 
(RCA VICTOR DIVISION) 

Walter M. Norton 
Director of Distribution” 

32. Rucker Radio Wholesalers, Inc., was appointed dis¬ 
tributor of tubes, batteries, amateur equipment and labora¬ 
tory measuring equipment by the letters following: 

34 “ October 26, 1939 

Rucker Radio Wholesalers, Inc. 

1220 14th Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you as a distributor of 
RCA Parts. 

In accepting this appointment as our Distributor 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

In appointing you as our Distributor we recognize 
your right to discontinue handling our products 
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at any time without notice, and we reserve the right 
to cancel your appointment as our Distributor, 
appoint additional outlets or to change prices or 
discounts without notice to you. 

It is our desire to cooperate fully with you and we 
will be glad to discuss any problems that may con¬ 
front you in the merchandising and sale of our 
product at any time. 

With best wishes for success, we are 

Very truly yours, 

RCA MANUFACTURING CO., INC. 
W. H. Kelley 
District Manager” 

• •••••••• 

“ December 20, 1939 

Rucker Radio Wholesalers, Inc. 

1220 Fourteenth Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you as a distributor of 
RCA Radiotron Receiving Tubes. 

In accepting this appointment as our distributor 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

In appointing you as our Distributor we recognize 
your right to discontinue handling our products at 
any time without notice, and we reserve the right to 
cancel your appointment as our Distributor, ap¬ 
point additional outlets or to change prices or 
discounts without notice to you. 


23 


It is our desire to cooperate fully with you and we 
will be glad to discuss any problems that may con¬ 
front you in the merchandising and sale of our 
product at any time. 

With best wishes for success, we are 

Very truly yours, 

RCA MANUFACTURING CO., INC. 
W. H. Kelley 
District Manager ” 

35 “ January 21,1941 

Rucker Radio Wholesalers, Inc. 

1312-14th Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you as a distributor of 
RCA Transmitting Tubes and Amateur Equip¬ 
ment 

In accepting this appointment as our Distributor 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

In appointing you as our Distributor we recognize 
your right to discontinue handling our products at 
any time without notice, and we reserve the right 
to cancel your appointment as our Distributor, ap¬ 
point additional outlets or to change prices or dis¬ 
counts without notice to you. 

It is our desire to cooperate fully with you and we 
will be glad to discuss any problems that may con- 
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front you in the merchandising and sale of our 
product at any time. 

With best wishes for success, we are 

Very truly yours, 

RCA MANUFACTURING COMPANY, INC. 
M. F. Blakeslee 
District Manager’’ 

• •••••••• 

“ March 10, 1949 

Rucker Radio Wholesalers, 

1312 - Fourteenth St., N. W. 

Washington, D. C. 

Gentlemen: 

Effective as of the above date, we are pleased to 
appoint you a Distributor for RCA Batteries and 
Laboratory Measuring Equipment. 

In accepting this appointment as our Distributor, 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

We recognize your right to discontinue handling 
our products at any time without notice, and we 
reserve the right to cancel your appointment as 
our Distributor, appoint additional outlets, or to 
change prices or discounts without notice to you. 

You will receive very shortly from the home office, 
complete policy, price, promotion and advertising 
information which will assist you in merchandising 
the products mentioned above. 
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It is our desire to cooperate fully with you and we 
shall be glad to discuss any problems that may con¬ 
front you in the merchandising and sale of our 
products at any time. 

With best wishes for success, we are 

Very truly yours, 

RADIO CORPORATION OF AMERICA 
(RCA VICTOR DIVISION) 

H. M. Winters” 

36 33. American Amplifier and Television Corpora¬ 

tion, was appointed distributor of tubes by the letter 
dated December 2,1940, reading as follows: 

“ American Amplifier & Television Corp. 

1427 Eye Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you as a distributor of 
RCA Radiotron Receiving Tubes. 

In accepting this appointment as our Distributor 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

In appointing you as our Distributor we recognize 
your right to discontinue handling our products at 
any time without notice, and we reserve the right 
to cancel your appointment as our Distributor, ap¬ 
point additional outlets or to change prices or 
discounts without notice to you. 

It is our desire to cooperate fully with you and we 
will be glad to discuss any problems that may con- 
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front yon in the merchandising and sale of our 
product at any time. 

With best wishes for success, we are 

Very truly yours, 

RCA MANUFACTURING COMPANY, INC. 
M. F. Blakeslee 
District Manager” 

34. One Renewal Sales representative, who resided and 
had his office without the District of Columbia was assigned 
to the territory consisting of the eastern half of Pennsyl¬ 
vania, Southern New Jersey, Delaware, Maryland, Northern 
Virginia and the District of Columbia. He worked out of 
Philadelphia and reported to the headquarters of the Tube 
Department at Harrison, New Jersey. He visited the Dis¬ 
trict of Columbia every six or seven weeks. During such 
visits he worked with the distributors in a counselling 
capacity and in connection with the Tube Department’s pro¬ 
motional activities. Orders for merchandise were sent di¬ 
rectly to the warehouse of the Tube Department located 
outside the District of Columbia. If an order was handed to 
the representative it was incidental. 

35. One Equipment Sales representative, who resided and 
had his office outside of the District of Columbia, was as¬ 
signed a territory which extended from New Jersey to 

Florida, and included the District of Columbia. He 

37 came to the District of Columbia everv six or seven 

* 

weeks. His visits lasted about three days, during 
which time he was in contact not only with customers in the 
District of Columbia, but in the surrounding areas of Mary¬ 
land, and Virginia. He handled sales to five or six manufac¬ 
turers in the District of Columbia. All such orders were sent 
to him at his office in Harrison, New Jersey. 

36. All sales of products of the Tube Department to the 
United States Government were on open competitive bid- 
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ding. The bids for such business were prepared in Harrison, 
New Jersey. 

37. The Tube Department maintained no office in the 
District of Columbia during the taxable years 1949, 1950, 
and the first fourth months of 1951. In May, 1951, it estab¬ 
lished an office in the District of Columbia for the purpose 
of maintaining liaison with the United States Government 
and obtaining information helpful in preparing bids on Gov¬ 
ernment business, as illustrated by the following excerpt 
from the testimony of the Manager of Marketing Services 
of the Tube Department, concerning the office in the District 
of Columbia as follows: 

“Q. What did that office consist of? 

“A. A man and a secretary. 

“Q. What responsibilities were assigned to that man? 

4 ‘A. Liaison between the many government purchasing 
agencies and the management of the Tube Department. 

“Q. Can you describe in somewhat greater detail, Mr. 
Bersche, by what you mean to include in the term ‘liaison,? 

“A. Yes. Frequently, in special kinds of types of govern¬ 
ment equipment, perhaps under some secret classification, 
that equipment must be worked on and they must develop 
a special type of tube for that particular—that has a special 
application and will work in that particular equipment that 
we will be entitled to bid on if we can work out an applica¬ 
tion or a decision on such a product.” 

The office established in the District of Columbia had no 
relation to sales or selling, except as to sales to the United 
States Government on bids as indicated above. The field 
sales representatives had no space therein or in any other 
place in the District of Columbia. The Equipment Sales 
representative used the facilities maintained by the Tube 
Department in the District of Columbia solely as a telephone 
contact point, that is to say, on arriving in Washington, the 
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Equipment Sales representative telephoned the Washington 
office to learn if any telephone calls made by customers to 
his office in Harrison, New Jersey, had been transferred to 
the Washington office, or if any customer in the 
38 District of Columbia had called that office in an at¬ 
tempt to get in contact with him. He received no 
mail there. 

38. The petitioner concedes that the gross income from 
sales of the products of the Tube Department to the United 
States Government, and shipped into the District of Colum¬ 
bia, was from sources within the District of Columbia. Such 
sales during the taxable years were as follows: 

1949 1950 1951 

$35,921.36 $89,724.92' $197,943.53 

39. The remainder of the sales of products of the Tube 
Department to customers in the District of Columbia dur¬ 
ing the taxable years were not principally secured, negoti¬ 
ated or effected by an employee, agent, officer or branch of 
the petitioner located in the District of Columbia. Such 
sales were as follows: 

1949 1950 1951 

$404,908.34 $485,042.73 $526,314.45 

V 

Engineering Products Department Sales 

40. The Engineering Products Department manufactured 
and sold specially designed equipment for United States 
Government military use, and other special equipment such 
as public address systems, theater motion picture equipment 
and scientific instruments. The manufacture and sale of 
such products were directed from the headquarters of the 
Department in Camden, New Jersey. 
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41. Tlie sales of the products of the Engineering Products 
Equipment to customers located in the District of Columbia 
during the taxable years involved were as follows: 


Franchised distributors 
Manufacturers 
Affiliated companies 
Miscellaneous 
U. S. Government 


1949 


$ 67 , 891.45 
10 , 287.00 
15 , 791.54 
69 , 722.13 
104 , 557.98 


1950 


$ 153 , 320.52 

324.00 

19 , 138.63 

89 , 438.92 

88 , 425.14 


1951 

$ 104 , 711.31 

664.60 

19 , 132,27 

250 , 330.78 

93 , 193.26 


Total 


$ 268 , 250.10 $ 350 , 647.21 $ 468 , 032.22 


42. The Engineering Products Department had an office 
at 1625 K Street, Northwest, Washington, D. C., during the 
taxable years involved, in charge of Mr. Francis H. Engel, 
Manager, who resided in the District of Columbia. Its per¬ 
sonnel consisted of five men, including the Manager, 

39 all of them engineers or with engineering background, 

two or three secretaries and two or three office girls. 

43. The function of the Washington office of the Engineer¬ 
ing Products Department was as described in the testimony 
of the Manager as follows: 

“BY MR. ZELLER: 

“Q. Will you describe for us what the functions 
of your office are, Mr. Engel? 

“A. Yes. My office basically is in Washington to 
assist the Federal Government, and particularly 
with respect to the military equipment such as 
radar, sonar, communications equipment, and so 
forth. 

“I would say that the activity is 9914 per cent 
along that line. 

“THE COURT: You say help them. What do 
you mean by that ? 

“THE WITNESS: The government is large and 
complex and they need to know lots of things. They 
know they want to do something and do not know 
how to do it because they have to write the specifi- 
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cations, and they call on us, and we talk to them 
and tell them what is going on in the electronics 
business and that you can accomplish a certain re¬ 
sult by doing this, that and the other. We will help 
them to write a specification in competition with 
other manufacturers and take our chances on get¬ 
ting the bid on it. 

“All they know is that they want a vacuum 
cleaner, to use a homely example, and we tell them 
what a vacuum cleaner is and how they should 
specify it to be made to be sure they get a good one. 

It may not be ours. That is left to competition. ,, 

• ••••••••• 

“Q. During these three years tell us exactly 
w’hat you did with reference to the sales to the 
government ? 

“THE COURT: I thought he said he helped the 
government. 

“THE WITNESS: We have no sales contact 
and aetuallv do not make the sales. We do not 
have a quota. Anything bought is bought by invita¬ 
tion to bid and is sent to various manufacturers 
and is not done through the office, and flows directly 
to the customer from our home office. We do not 
have an order book. We do not take orders. 

“We assist our company to meet with the cus¬ 
tomer so that they can get together and work 
efficiently to arrive at a mutual understanding of 
what they are willing to pay for. 

“In other words, we are an intermediary, a liai¬ 
son between the tw^o.” 

A negligible portion of time, that is to say, about one-half 
of one per centum, was spent on customers other than the 
Government. 
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44. The 'Washington office of the Engineering Products 
Department and its personnel had no responsibility or ac¬ 
tivity in connection with sales to customers other than the 
Federal and the District Government. Sales to distributors 
and dealers were the responsibility of field sales represen¬ 
tatives working out of the Philadelphia and New York 
offices, to some extent as was true with respect to the other 
and above mentioned departments. If the Washington office 

received an inquiry concerning equipment or other 
40 merchandise, such inquiry was referred to a dealer or 
to a field sales representative. Neither Mr. Engel or 
his staff had anything to do with the field sales representa¬ 
tives. 

45. During the taxable years involved American Ampli¬ 
fier and Television Corporation was the distributor of the 
products of the Engineering Products Department under 
letters dated and reading as follows: 

“ April 19,1946 

American Amplifier & Television Corporation 
1111 Nineteenth Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you a Dealer for 16mm 
equipment in the Educational market. In making 
this appointment, we suggest and recommend that 
you confine your sales of our product to the terri¬ 
tory which is outlined on the attached map. This 
appointment becomes effective as of this date. 

In accepting this appointment as our Dealer, you 
do so with the understanding that it is subject to all 
of the terms and conditions of the sales and mer¬ 
chandising policy of the Company as it now exists, 
or as it may hereafter be changed at any time with¬ 
out notice. 


i 
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We recognize your right to discontinue handling 
our product at any time without notice, and we 
reserve the right to cancel your appointment as 
our Dealer or to change prices or discounts without 
notice to you. 

You will receive very shortly from the home office, 
complete policy, price, promotion and advertising 
information which will assist you in merchandising 
16mm equipment. 

It is our desire to cooperate fully with you and we 
will be glad to discuss any problems that may con¬ 
front you in the merchandising and sale of our 
product at any time. 

With best wishes for success, we are 

Very truly yours, 

RADIO CORPORATION OF AMERICA 
(RCA VICTOR DIVISION) 

J. G. Wilson 

Operating Vice President.’’ 

• •••••••• 

“ July 6,1948 

American Amplifier & Television Corp. 

1111 Nineteenth Street, N. W. 

Washington, D. C. 

Gentlemen: 

We are pleased to appoint you as a Distributor of 
RCA Sound Products. This appointment super¬ 
sedes your previous appointment(s) as a Sound 
Systems Distributor (and an Intercom Equipment 
Distributor). This change in status is made in order 
to conform to the new Sound Products Distribution 
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Policy announced April 6, 1948. With this reap¬ 
pointment, it is suggested and recommended that 
you confine your sales of all RCA Sound Products 
to the territory which you have been serving as 
an RCA Sound System Distributor. This appoint¬ 
ment becomes effective as of this date. 

In accepting this reappointment as our Distributor, 
you do so with the understanding that it is subject 
to all of the terms and conditions of the sales and 
merchandising policy of the Company as it now 
exists, or as it may hereafter be changed at any 
time without notice. 

41 We recognize your right to discontinue 

handling our product at any time without 
notice, and we reserve the right to cancel your ap¬ 
pointment as our Distributor, appoint additional 
outlets, or to change prices or discounts without 
notice to you. 

Attached you will find a copy of the current sales 
policy for Sound Products. It is suggested that 
members of your organization familiarize them¬ 
selves with the contents of this policy statement in 
order that uniformity of procedures may be ob¬ 
served. 

Your very truly, 

H. M. Winters 
Director of Distribution” 

• •••••••• 

“ July 10,1951 

American Amplifier & Television Corp. 

1111 Nineteenth Street, N. W. 

Washington 6, D. C. 

Gentlemen: 
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We are pleased to appoint you a distributor of 
RCA Intercom equipment, effective as of the above 
date. 

In accepting this appointment as our Distributor, 
you do so with the understanding that it is subject 
to all of the Terms and Conditions of Sale pertain¬ 
ing to this product as they now exist, or may here¬ 
after be changed at any time without notice. 

We recognize your right to discontinue handling 
our products at any time without notice, and we 
reserve the right to cancel your appointment as 
our Distributor, withdraw the above products, or to 
change prices or discounts without notice to you. 

You will receive very shortly from the Engineering 
Products Department home office policy, price, pro¬ 
motion and advertising information which will 
assist you in merchandising RCA Intercoms. It is 
our desire to cooperate fully with you and we will 
be glad to discuss any problems that may confront 
you in the merchandising and sale of this product 
at any time. 

We look forward to a mutually profitable relation¬ 
ship and wish you a full measure of success. 

Very truly yours, 

RADIO CORPORATION OF AMERICA 
(RCA VICTOR DIVISION) 

Director of Distribution 
Technical Products” 

• •••••••• 

“ September 26,1951 

American Amplifier and Television Corporation 
Attention: Mr. C. H. Mahor, President 
1111 Nineteenth St., Northwest 
Washington 6, D. C. 
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Gentlemen: 

Replying to your letter of September 24, you are 
correct in assuming that it was our intention to 
include the District of Columbia in the suggested 
and recommended territory on the sheet attached 
to our appointment letter to you as an RCA ‘An- 
tenaplex’ distributor dated September 18, 1951. 

You will find enclosed herewith a revised list and 
would ask that you kindly attach it to our letter 
of September 18 and destroy the list originally 
sent to you. 

We are indeed sorry for this oversight and thank 
you for calling it to our attention. 

Very truly yours, 

H. V. Somerville 
Director of Distribution 
Technical Products.’’ 

46. There were no employees, officers, agents or represen¬ 
tatives of the Engineering Products Department, 

42 other than Mr. Engel and the personnel of his office, 
who resided or had an office or office space in the 
District of Columbia during the taxable years involved. 

47. The petitioner conceded that sales of products of the 
Engineering Products Department to the United States 
Government and shipped into the District of Columbia dur¬ 
ing the taxable years involved constituted income from 
sources within the District of Columbia in the amounts 
following: 

1949 1950 1951 

$104,557.98 $88,425.14 $93,193.26 

48. Sales to customers in the District of Columbia other 
than the United States Government, during the taxable 
years involved were not principally secured, negotiated or 
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effected by employees, agents, officers, or branches of the 
petitioner located in the District of Columbia. Such sales 
during such years were in the amounts following: 

1949 1950 1951 

$163,692.12 $262,222.07 $374,838.96 


OPINION 

Article I of the District of Columbia Revenue Act of 1947 
is known as the District of Columbia Income and Franchise 
Tax Act of 1947 (Chapter 15, Title 47, D. C. Code, 1951 Ed). 
It imposes a franchise tax upon corporations and unincor¬ 
porated business for the privilege of engaging in any trade 
or business in the District of Columbia. In Section 1(h), 
Title I of the Act (Sec. 47-1551c(h), D. C. Code, 1951 Ed) 
the term trade or business is defined to include “the engag¬ 
ing in, or carrying on of any trade, business profession, 
vocation or calling or commercial activity in the District of 
Columbia.” Section 1 of Title X of the Act, among other 
things, provides: 

‘ ‘ The measure of the franchise tax shall be that 
portion of the net income of the corporation and 
unincorporated business as is fairly attributable 
to any trade or business carried on or engaged in 
within the District and such other net income as is 
derived from sources within the District.” 

Section 2 of Title X deals with the allocation and appor¬ 
tionment of net income of corporations and unincorporated 
businesses in the language following: 

43 ‘ Sec. 2. ALLOCATION AND APPORTION¬ 

MENT.—The entire net income of any corporation 
or unincorporated business, derived from any trade 
or business carried on or engaged in wholly within 
the District shall, for the purposes of this article, be 
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deemed to be from sources within the District, and 
shall, along with other income from sources within 
the District, be allocated to the District. If the trade 
or business of any corporation or unincorporated 
business is carried on or engaged in both within 
and without the District, the net income derived 
therefrom shall, for the purposes of this article, be 
deemed to be income from sources within and with¬ 
out the District. Where the net income of a corpora¬ 
tion or unincorporated business is derived from 
sources both within and without the District , the 
portion thereof subject to tax under this article shall 
be determined under regulation or regulations pre¬ 
scribed by the Commissioners. The Assessor is 
authorized to employ any formula or formulas pro¬ 
vided' in any regulation or regulations prescribed 
by the Commissioners under this article which, in 
his opinion, should be applied in order to properly 
determine the net income of any corporation or un¬ 
incorporated business subject to tax under this ar¬ 
ticle.” (Emphasis supplied.) 

Most, if not all of the States that impose taxes on income 
or, like the District of Columbia, excise taxes measured by 
income have formulas for apportionment of net income of 
unitary or multi-state businesses engaged in the manufac¬ 
ture and sale of personal property. In most instances such 
formulas have several factors, such as, for instance the 
so-called “Massachusetts Formula,” which has, as factors 
in the equation, property, payroll and sales. In that way 
some of the net income is allocated or apportioned to the 
place where the merchandise is manufactured. In the Dis¬ 
trict of Columbia, however, the Commissioners acting under 
the authority and discretion given them in Section 2 of 
Title X, quoted above, have seen proper to adopt a formula 
for the apportionment of net income of unitary businesses 
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containing but one factor, namely, sales, or really the gross 
receipts from sales in the District, which in the regulations 
are called “District sales.” 

During the taxable years here involved, namely the calen¬ 
dar years 1949, 1950 and 1951, there were in force regula¬ 
tions 2 adopted by the Commissioners for the allocation and 
apportionment of net income of unitary businesses engaged 
in the manufacture and sale of tangible personal property. 
Such regulations, as far as pertinent here, read as follows: 

“Sec. 10-2. The measure of the franchise tax 
shall be that portion of the net income of a corpora¬ 
tion or unincorporated business as is fairly attri¬ 
butable to any trade or business carried on or 
44 engaged in within the District, as defined in the 
Act, and such other net income as is derived from 
sources within the District. The portion of such 
net income which is ‘fairly attributable’ to any 
trade or business or such other net income as is 
derived from sources within the District shall be 
determined by allocation and apportionment there¬ 
of as prescribed in Secs. 10-2(b), 10-2(c), 10-2(d), 
10-2(e).” 

• ••••••••• 

“Sec. 10-2(d). Income from Trade or Business. If 
the trade or business is carried on entirely within 
the District, the entire gross income from trade or 
business shall be allocated to the District. If the 
trade or business is carried on partly within and 
partly without the District, that portion of the 
gross income from trade or business to be appor¬ 
tioned to the District shall be determined as fol¬ 
lows: 


* Promulgated August 31, 1948, January 7, 1949 and October 16, 1950. 
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“(1) Income from sales of tangible personal 
property. 

‘* a. Where gross income for any taxable year is 
derived from the manufacture and sale or purchase 
and sale of tangible personal property, the portion 
thereof to be apportioned to the District shall be 
such percentage of the total of such gross income 
as the District sales made during such taxable year 
bear to the total sales made everywhere during such 
taxable year. For the purpose of this regulation 
the phrase *District sales’ shall mean the gross 
receipts from all sales made which were principally 
secured, negotiated, or effected by owners, em¬ 
ployees, agents, officers and branches of the corpo¬ 
ration or unincorporated business located in the 
District; and the phrase ‘total sales’ shall mean 
the gross receipts from all sales.” (Emphasis sup¬ 
plied) 

Sometime after the close of the taxable years here in¬ 
volved, that is to say, on March 17,1953, the Commissioners 
amended Section 10-2(d)(l)a of the regulations by elimin¬ 
ating the word “located”, so as to make it read as follows: 

“Sec. 10-2(d)(l)a. Where gross income for any 
taxable year is derived from the manufacture and 
sale or purchase and sale of tangible personal prop¬ 
erty, the portion thereof to be apportioned to the 
District shall be such percentage of the total of such 
gross income as the District sales made during such 
taxable year bear to the total sales made every¬ 
where during such taxable year. For the purpose of 
this regulation the phrase ‘District sales’ shall 
mean the gross receipts from all sales made which 
were principally secured, negotiated, or effected by 
owners, employees, agents, officers and branches of 
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the corporation or unincorporated business in the 
District; and the phrase ‘total sales’ shall mean the 
gross receipts from all sales.” 

Later, on August 6,1953, Section 10-2(d) (l)a, was further 
amended by the Commissioners to read as follows: 

“a. 'Where income for any taxable year is derived 
from the manufacture and sale or purchase and 
sale of tangible personal property, the portion 
thereof to be apportioned to the District shall be 
such percentage of the total of such income as the 
District sales made during such taxable year bear 
to the total sales made everywhere during such 
taxable year. Every corporation and unincorpo¬ 
rated business which carries on or engages in bus¬ 
iness in the District within the meaning of the 
words ‘trade or business’ as defined in the Act is, 
unless specifically exempted by some provision of 
the Act, subject to tax. For the purpose of this 
regulation, the phrase ‘District sales’ shall mean 
all sales to District customers in the income from 
which is fairly attributable to the trade or business 
carried on or engaged in within the District, in¬ 
cluding solicitation in the District by salesmen or 
other representatives of the taxpayer, that por¬ 
tion of sales to customers outside the District 
the income from which is fairly attributable to 
the trade or business carried on in the District, 

45 and sales of tangible personal property the in¬ 
come from which is from District sources.” 

Section 15 of the regulations adopted on August 6, 1953 
recited that they “shall apply to the taxable year or part 
thereof beginning on the first day of January, 1948, and 
the succeeding taxable years.” 
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'What this Court is now called upon to do is to decide what 
is the tax liability of the petitioner to the District of Colum¬ 
bia under the foregoing provisions of the law and the regu¬ 
lations above quoted, coupled with the following facts con¬ 
cerning the petitioner’s activities in relation to the District 
of Columbia. 

The petitioner manufactures and sells many articles of 
merchandise in the electronic field, including phonographs, 
radio and television sets, tubes, batteries, amplifying sys¬ 
tems, recording records and the like. During the taxable 
years it sold its products to customers in the District of 
Columbia through four product departments, namely, Home 
Instrument, Record, Tube and Engineering Products De¬ 
partments. A large quantity of merchandise was sold to 
wholesalers who were called “ distributors ” and who were 
appointed as such by letters from the petitioner or from one 
of its subsidiaries which it succeeded. Such “distributors” 
were no more than wholesalers, and were not agents of the 
petitioner. The circumstances of their appointment, the 
delineation of their relationship to the petitioner and the 
course of conduct of the parties did not measure up to the 
requirements of an agency as found in Carroll Electric Co. 
v. Freed-Eisemann Radio Co ., 60 App. D. C., 228, 50 F. 
2d 993, and the cases therein cited. They were merely 
customers. 

The petitioner’s gross receipts from business with cus¬ 
tomers in the District of Columbia by its product depart¬ 
ments during the taxable years were as follows: 


Department 


1949 1950 1951 


Home Instrument 

Record 

Tube 

Engineering Products 


$3,408375.33 

261,529.41 

440,829.70 

268,250.10 


$5,282,51133 

308,190.87 

574,767.65 

350,647.21 


$3,584,938.98 

424,864.39 

724,257.98 

468,032.22 


$4379,484.54 $6,516,117.66 $5,202,093.57 

Of the foregoing there were sales to the United States of 
merchandise delivered in the District of Columbia 
46 as follows: 


Department 1949 

Home Instrument 

Tube $ 35,921.36 

Engineering products 104,557.98 

Total $140,479.34 

In respect of the business done by the Record Department 
in the District of Columbia, part of the gross receipts repre¬ 
sented amounts received as rental of records to radio broad¬ 
casting stations and other lessees in the amounts following: 

1949 1950 1951 

$3,710.60 $12,859.89 $16,760.00 

The petitioner concedes that sales to the United States 
were ‘ 1 District sales ’ ’ and should be considered as the sales 
factor in the formula for determining the portion of the 
petitioner’s net income that should be apportioned to the 
District of Columbia. It also concedes that the income 
from the rental of records to lessees in the District should 
be allocated to the District under Regulation 10-2 (c) in force 
during the taxable years, and which, in part, provided that 
“Interest, dividends, rents and royalties received from 
sources in the District, shall be allocated to the District.” 
But as to other sales the petitioner insists that under the 
applicable regulations they were not “District sales” and 
had no place in the computation of the correct franchise 
tax to be assessed against it. 

From time to time field sales representatives and some of 
the officers of the petitioner visited the customers in the 
District to promote the sale of its products, including the 
negotiation of the “quota” of products which a particular 
customer was expected to take and sell, assistance in train¬ 
ing of selling personnel, visiting the retail customers of the 
wholesaler or distributor and generally creating good-will 
for the petitioner in the trade. The field sales representa- 
v/tives did not as a rule procure orders for merchandise. If 



1950 1951 

$459.04 

$89,724.92 $197,943.53 

88,425.14 93,193.26 

$178450.06 $291,595.83 
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None of the field sales representatives resided or had an 
office in the District of Columbia, and no sale of products^ 
to customers in the District of Columbia was secured, nego¬ 
tiated or effected by any employee, agent, officer or branch 
of the petitioner located in the District. 

47 The Home Instrument and the Record Departments 
had no office in the District of Columbia. The Tube 
Department had an office in the District from May 1, 1951; 
and the Engineering Products Department had an office 
here during the three taxable years. Such offices were solely * 
for the purpose of liaison between the petitioner and the 
purchasing agencies of the United States Government, and 
their primary function was to assist the Government em¬ 
ployees in the preparation of specifications for tubes and 
electronic equipment and the like. Such offices made no 
sales, took no orders. All sales to the United States were 
made on bids prepared at the home office of the particular 
department and submitted by mail to the Government. The 
functions and activities of such offices were wholly unrelated 
to the sale of merchandise to other customers in the District 
of Columbia. 

The petitioner had two other offices in the District of 
Columbia, one of the Patent Department for the sole pur¬ 
pose of attending to the patent features of the petitioner’s 
business, such as the obtaining of patents and the like; and 
the other of the Frequency Bureau, the sole function of 
which was to advise the petitioner and its radio broadcast¬ 
ing subsidiaries, such as the National Broadcasting Com¬ 
pany, on the use and assignment of the broadcasting fre¬ 
quencies by the Federal Communications Commission, De¬ 
partment of State and Department of Defense. Such offices 
had nothing to do with sales. 

The foregoing were the only offices or places of business 
of the petitioner in the District of Columbia. Its corporate 
office was in New York City, and all of its divisions, depart¬ 
ments and manufacturing plants were located without the 
District of Columbia. 
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To decide the issue before it, the Court must first de¬ 
termine what regulations apply—those in force during the 
taxable years or those adopted some years afterward. And 
then, having settled that matter, the Court must decide 
whether under the appropriate regulation and the facts the 
assessment here assailed was proper, and, if not, to what 
extent. 

• The petitioner insists that the regulations in force during 

the taxable years should determine its liability—that 
48 it is not fair to change the rules after the game is 
finished, so to speak. On the other hand, the respond¬ 
ent contends that the regulations adopted August 6, 1953, 
apply in this case, because in such regulations it was pro¬ 
vided that they should apply to the taxable year beginning 
January 1, 1948 and all succeeding taxable years. The 
petitioner as a second string to the bow argues that, even 
if the regulations of August 6, 1953, apply here, it is not 
liable for any part of the taxes involved, except that portion 
which is to be computed in relation to sales to the United 
States Government and to rentals of records in the District 
of Columbia. Such alternative position of the petitioner will 
not be considered or discussed by the Court, because the 
Court is of the opinion that the regulations in force during 
the taxable years govern the determination of the character 
of sales to customers in the District, that is to say, whether 
or not they were “District sales’’ for the purposes of ap¬ 
portionment of net income of the petitioner. 

The formula for the apportionment of net income of multi¬ 
state or unitary businesses, (Section 10-2(d)(l)a) adopted 
by the Commissioners in exercise of the authority granted 
in the Income and Franchise Tax Act provided that in re¬ 
spect of the sale of tangible personal property there should 
be apportioned to the District that portion of the gross 
income of the unitary business as District sales bore to 
total sales of that business; and that “District sales” 
meant the gross receipts from sales which were principally 
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secured, negotiated, or effected by the owners, employees, 
agents, officers or branches of the business iocated i n the 
District.” The Court believes that such regulation was 
valid; that it was proper exercise of the authority granted 
the Commissioners in the Act, and that it did no violence to 
the letter or spirit to the Income and Franchise Tax Act. 
While as observed above, the formula with but one factor, 
gross receipts, was somewhat hard on non-resident unitary 
businesses, and out of line with the formulas in many States, 
and while on the other hand, it was lenient in limiting such 
factor to sales secured, negotiated and effected the agents 
of the unitary business “located in the District,” it cannot 
be said to be in conflict with the Act. 

49 In Pierre M. Ghent v. District of Columbiai, Docket 
No. 1397, this Court was called up to decide whether 
a regulation adopted on March 17,1953 could be applied to 
taxable years prior thereto, where, as here there was a valid 
contrary regulation in force during such taxable years. The 
Court gave a great deal of thought and study to the ques¬ 
tion ; and in the course of its opinion in that case said: 

“The Court is of the opinion that the regulations 
adopted March 17, 1953, are not applicable. While 
there is support in the decisions of the Supreme 
Court for the proposition that regulations may be 
applied retroactively, the rule seems to be that such 
cannot be done if during the taxable year there 
were in effect contrary regulations pertaining to 
the subject matter. It is only where there are no 
prior regulations that retroactivity is permitted. 

In Helvering v. R. J. Reynolds Tobacco Company , 

306 U. S. 110, 83 L. Ed. 536, 581, 59 S. Ct. 423, an 
attempt was made to apply retroactively regula¬ 
tions adopted after the close of the taxable year 
there involved. Such was denied by the Supreme 
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Court, speaking through Mr. Justice Roberts, who 
said: 

‘Petitioner urges that the amendment oper¬ 
ates retroactively and governs the ascertain¬ 
ment of gross income for taxable periods prior 
to the date of its promulgation, and, further, 
since Congress has reenacted § 22 (a) in the 
Revenue Acts of (June 22) 1936, (49 Stat. at 
L. 164S, 1657, chap. 690) and (May 28) 1938 (52 
Stat. at L. 452, 457, chap. 289, 26 U.S.C.A. 

§ 22(a), it has approved the regulation as 
amended. We hold that the respondent’s tax 
liability for the year 1929 is to be determined in 
conformity to the regulation then in force.’ 

Following the Reynolds case closely was Hel¬ 
vering v. Wilshire Oil Company, 308 U.S. 95, 84 
L. Ed. 101,105, the opinion in which was delivered 
by Mr. Justice Douglas. There we find this lan¬ 
guage: 

‘These regulations applied prospectively 
only and did not purport to reach back to 
earlier years when the taxpayer relied on a dif¬ 
ferent rule or practice.’ 

i • • • • 

‘We are not dealing here, as was this Court 
in Helvering v. R . J . Reynolds Tobacco Co., 306 
U. S. 110, 83 L. Ed. 536, 59 S. Ct. 324, supra, 
with regulations applied retroactively. These 
are applied prospectively only.’ 

“The second Reynolds case, namely, Helvering 
v. Reynolds, 313 U. S. 428, 85 L. Ed. 1438, 1441, 
delivered by Judge Douglas also dealt likewise with 
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retroactivity of regulations. While retroactivity 
was permitted, it was done so by distinguishing 
that case from the first Reynolds case in this way: 

‘Nor is Art. 113(a) (5)-l(b) of the Regula¬ 
tions condemned by Helvering v. R. J. Rey¬ 
nolds Tobacco Co., 306 U. S. 110, 83 L. Ed. 536, 

59 S. Ct. 423, supra. That case turned on its 
own special facts. The transactions there in 
question took place at a time when a regulation 
was in force which expressly negatived any tax 
liability. The regulation remained outstanding 
for a long time and was followed by several 
re-enactments of the statute. About five years 
after the transactions in question took place 
the prior regulation was amended so as to im¬ 
pose a tax liability. There are no such circum¬ 
stances here. No relevant regulation was in 
force at the time respondent sold the securities 
in 1934. 7 (Emphasis supplied). 

“Manhattan General Equipment Co. v. Com¬ 
missioner, 297 U.S. 129,80 L.Ed. 528, relied upon 
by the respondent, was decided before the first 
Reynolds case. There is, however, no real conflict 
between the two cases, because in the Manhattan 
General Equipment case the earlier regulation was 
held to be invalid, so that for the purposes of the 
decision there was no prior regulation, as in the 
instant case. 

“The respondent has cited as supporting the va¬ 
lidity of regulations Sec. 325 of Mertens Law of 
Federal Income Taxation entitled ‘Power of the 
Commissioner to Apply Regulations Prospectively 
and Retroactively’ found on pages 102 to 110, in 
Vol. I of that very excellent work on taxation. 



There is nothin" in the above mentioned section of 
Mertens to justify the position of the respondent. 
On the contrary it supports the proposal that regu¬ 
lations will not be applied retroactively where there 
has been a prior contrary regulation in effect dur¬ 
ing the taxable years involved. After discussing the 
two Reynolds cases Mertens has this to say: 

<• • • • 

‘It is reasonably clear that his decision in¬ 
dicates that the Supreme Court would approve 
changes in the regulations prospectively ap¬ 
plied where there had been no prior regulation 
and it would reasonably follow that it would 
likewise approve prospective regulations even 
though there had been prior regulations ex¬ 
pressing a contrary interpretation. The case is 
also authority for the point that the Supreme 
Court will approve retroactive regulations in¬ 
sofar as they are promulgated under an exist¬ 
ing statute and are issued within a reasonable 
time after the enactment of that act where 
there are no prior regulations to the contrary. 
The Supreme Court would also probably ap¬ 
prove a retroactive application of the regula¬ 
tions under prior acts where there was no 
specific regulation to the contrary in existence 
during the prior years, although the decision 
in the later Reynolds case is not direct author¬ 
ity for this conclusion. 

The language of the opinion in the later Rey¬ 
nolds case permits the argument that regula¬ 
tions will not be retroactively applied where 
they are in conflict with a regulation to the con¬ 
trary, which was in force during the prior year 
and which covered the issue specifically. 


49 


“See also Aluminum Company of America v. 

United States , 123 F. 2d 615.’’ 

The Pierre M. Ghent case was appealed to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit, and was reversed on another ground. See District of 
Columbia v. Pierre M. Ghent , 220 F. 2d 210. The Court of 
Appeals did not reject, or disturb this Court’s holding in 
respect of the retroactive application of the regulation, but 
rather approved it by deciding the case on the regulation 
wffiich this Court held applicable under principles stated in 
the excerpt of the opinion above quoted. This is clear from 
the language in the second paragraph of Footnote (1) of 
the opinion of the Court of Appeals as follows: “The regu¬ 
lations adopted under authority of the statute, and in force 
during the three years in question etc,” and from the opin¬ 
ion itself. This Court is still of the same view as expressed 
in the Pierre M. Ghent case, and holds here, as it did 
51 there, that the regulations adopted after the close of 
the taxable years cannot operate retroactively where 
there was during such years a valid contrary regulation. 

The regulations in force during the taxable years in¬ 
volved, as will be seen above, defined “District sales” as 
those “principally secured, negotiated or effected by owners, 
employees, agents, officers, and branches of the corporation 
or unincorporated business located in the District”. In 
Owens-Illinois Glass Co. v. District of Columbia , Docket No. 
1215, this Court was called up, on remand from the United 
States Court of Appeals, to interpret and apply Section 
10-2(d)(l)a, of the Regulations, that is to say, what the 
word “located” therein meant. The respondent insists that 
the opinion of this Court in that respect was erroneous; and 
that “Faced with this dilemma the Commissioners on Au¬ 
gust 6,1953, amended the regulations promulgated October 
16, 1950, supra, and made the effective date January 1, 
1948”. There was another course open to the respondent. 


► 
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namely, appeal to the United States Court of Appeals, a 
step which this Court regrets was not taken, because the 
correct meaning of the word “located” would have been 
finally determined. As it is the opinion of this Court in the 
Owens-Illinois Glass Co., case, is precedent which should 
'be followed. It is hoped, however, that the two principal 
legal questions herein presented may be finally and satis¬ 
factorily settled by an appeal from the decision in this case 
to the United States Court of Appeals. With that in mind, 
it would seem appropriate to quote more at length, per¬ 
haps, than ordinarily would be required, from the opinion 
of this Court in the Owens-Illinois Glass Co ., case as follows: 

“The solution of the question, therefore, turns on 
the meaning of the word ‘located’. The petitioner 
claims that it has the implication of permanency 
or settled locale as distinguished from temporary 
physical presence, and that none of the officers or 
agents who secured, negotiated or effected the 
sales to customers in the District of Columbia were 
located therein. On the other hand the respondent 
contends that the term ‘located’ has some relation 
to time, in that, if the selling officer or agent was 
physically present in the District of Columbia at 
the time he secured, negotiated or effected the sale, 
then he was ‘located’ in the District and the re¬ 
quirement for a valid assessment under the regula¬ 
tions was met. The Court believes that the position 
of the respondent is untenable and that the peti¬ 
tioner is correct in its contention that the selling 
agent must have some permanent connection with 
the District of Columbia, such as residence or at¬ 
tachment to an office or branch of the taxpaying cor¬ 
poration in the District of Columbia. The Court 
believes that under the findings as made none of the 
agents or officers securing, negotiating or effecting 


51 


sales to customers in the District of Columbia was 
located therein. 

52 *‘There is nothing peculiarly technical about 

the regulations, and remembering that their pur¬ 
pose is to administer the law and explain its provis¬ 
ions to the ordinary citizen the words should be 
given their ordinary and accepted meaning. None 
of the dictionaries, ordinary or legal, define the 
word ‘located’ in the setting in which it is found 
in the regulations, but the definition of the word 
‘locate’ is as follows in several dictionaries: 

“In Webster’s Collegiate Dictionary : ‘2. To 
set or establish in a particular spot. 4. To as¬ 
sign a place to.—v.i. Colloq. To take up one’s 
residence; to settle.’ 

“In Funk <& Wagnails New College Standard 
Dictionary : ‘1. To establish or place in a par¬ 
ticular situation or spot; place; settle. 7. To 
settle; establish residence; also to reside or 
live’. 

“In Universal Self-Pronouncing Diction¬ 
ary: ‘to place, establish; mark out and deter¬ 
mine the position of: v.i. to settle’. 

“In Webster’s National Dictionary, 2nd Ed. 
(1944): ‘2. To set or establish in a particular 
spot, or position; to station. To establish in a 
charge or office. Intransitive—to place oneself; 
to take up one’s residence; to settle; as, he 
located in Ohio. (Colloq.)’ 

“There is no applicable definition in ‘Words & 
Phrases’ or Bouvier’s Law Dictionary, but in 
Black’s Law Directory the word ‘locate’ is defined 
as ‘to ascertain and place the position of some¬ 
thing’; and in Baldwin’s Pocket Law Dictionary 

\ 
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the term is stated to mean ‘ to place,; to fix, ascer¬ 
tain or designate the place (locus) of a thing’. 

“If the respondent were correct in its claim as 
to the interpretation of Section 10-2(d)(l)a of the 
regulations, the word ‘located’ could very well be 
stricken from the pertinent phrase so as to make it 
read ‘principally secured, negotiated or effected 
by owners, employees, agents, officers and branches 
of the corporation or unincorporated business in 
the District’. The regulations -were expertly drawn 
and it is apparent that the draftsmen had the fa¬ 
cility of expression. It is not believed that such 
draftsmen would have included the word ‘located’ 
in the phrase or that the Commissioners would 
have approved the regulations if such word was 
intended to have no meaning. 

“It is interesting to note that on March 17,1953, 
the Commissioners amended Section 10-2(d)(l)a 
by striking out the word ‘located’, so that the per¬ 
tinent part of the regulation now in force actually 
does read ‘principally secured, negotiated, or ef¬ 
fected by owners, employees, agents, officers and 
branches of the corporation or unincorporated bus¬ 
iness in the District of Columbia’. In that connec¬ 
tion in its brief to which was attached the amended 
regulation of March 17,1953, the respondent claims 
that this case should be disposed of on the basis of 
such amended regulation instead of that in force 
during the taxable year here involved. Such con¬ 
tention is without merit.” 

It appears from the facts and from the Court’s interpre¬ 
tation of the regulations in force during the taxable years, 
that, in respect of sales of the petitioner’s products to 
customers in the District of Columbia, none of such sales 
were secured, negotiated or effected by any employee, agent, 
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officer or branch of the petitioner located in the District 
of Columbia. That being so the gross receipts from such 
sales, except, of course, sales to the United States, 
53 have no place, and must not be included in the sales 
factor in the formula for the apportionment of the 
net income of the petitioner to the District of Columbia. The 
petitioner has conceded that the gross receipts from sales 
to the United States of merchandise delivered in the Dis¬ 
trict of Columbia, and the amounts received as rentals of 
records to lessees in the District comprise income from 
sources within the District. The correct computation, there¬ 
fore, of the franchise taxes that were due by the petitioner 
for the three taxable years involved will require the elimina¬ 
tion from the sales factor of the amount of gross receipts 
from sales to customers in the District of Columbia, other 
than the United States, and the inclusion in the sales factor 
the amount of gross receipts from sales to the United States. 
To the portion of the net income thus determined there 
must be added the amount received as rental of records to 
lessees in the District of Columbia, plus interest at the rate 
of 6 per centum per annum on the total amount for each 
year respectively from the due date of the returns re¬ 
spectively, to October 5, 1954. The refund to which the 
petitioner is entitled is to be computed by deducting the 
previous taxes and interest that were due on October 5,1954, 
from the franchise taxes and interest paid on that date for 
the taxable years involved. To the sum of such net amounts 
must be added interest at the rate of 4 per centum per 
annum for the period from October 5,1954, to date of pay¬ 
ment of the refund, minus one month. 

Decision will be entered under Rule 30. 

/s/ Jo. V. Morgan 
Jo. V. Morgan, 

Judge 
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54 FILED JUL 15 1955 District of Columbia Tax Court 


Docket No. 1463 


COMPUTATION FOR ENTRY OF DECISION UNDER 
RULE 30 OF THE RULES OF PROCEDURE 
BEFORE THE DISTRICT OF COLUMBIA 
TAX COURT 

Pursuant to the opinion of this Court entered in the above- . 
entitled cause on June 29, 1955, wherein this Court stated 
that the decision of this Court would be entered pursuant to 
Rule 30 of the Rules of Procedure before the District of 
Columbia Tax Court, the District of Columbia submits to 
the Court a computation, as set forth on Exhibit ‘‘A” at¬ 
tached hereto, of the refunds of tax to be entered in this 
case in accordance with the findings of fact and opinion of 
this Court. 

On February 2, 1955, petitioner Radio Corporation of 
America filed a motion for continuance of the hearing of this 
case from February 9,1955 to March 9, 1955, which motion 
was granted by this Court on February 3, 1955. Paragraph 
three of the motion of petitioner for continuance stated: 

“3. In the event that this motion is granted, the 
petitioner agrees to waive interest for the period 
of one month on any refund which may be allowed. ’ ’ 

Respondent District of Columbia does not, by the filing 
of this computation of the amount of refunds of 
55 tax due petitioner, concede the correctness of the 
conclusion of the District of Columbia Tax Court that 
petitioner is entitled to a refund of any of the taxes assessed 
against it. 
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COMPUTATION OF DISTRICT OF COLUMBIA 
UNDER RULE 30 OF REFUNDS OF TAX 
DUE PETITIONER RADIO CORPORATION 
OF AMERICA 


1949 


Calendar Yean 

1950 1951 


Net income subject to 

apportionment $ 35,929,041.24 

x apportionment factor* .000490 

Portion attributable to D. C. 17,605.23 
Rental income allocable 

to D. a 3,710.60 


$ 88,701,818.59 
.000394 
34,948.52 

12,859.89 


3 37,699,692.70 
.000715 
26,955.28 

16,760.00 


Corrected D. C. net 
taxable income $ 

Tax @ 5% 

Less amount reported 
on return 


21,315.83 3 47,808.41 3 43,715.28 

1,065.79 2,390.42 2,185.76 


437.60 1,555.19 


697.68 


Deficiency 


628.19 3 


835123 3 


1,488.08 


♦Computation of 

apportionment factor: 

Tot&l SB.16S 

all sources 3286,724,157.34 3452,676,201.68 

B. Total District sales: 

Sales to U.S. Government 

1. Tube Depart¬ 
ment 5 35,921.36 3 89,724.92 

2. Engineering 
Products 

Dept. 104,557.98 88,425.14 

3. Home 
Instrument 


3407,542,968.59 

3 197,943.53 

93,193.26 

459.04 


Total $ 140,479.34 3 

C. Apportionment factor 

(B-^A) .000490 


178,150.06 3 291,595.83 

.000394 .000715 
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Calendar Years 
1949 1950 


Summary 
Tax reported on 

return 3 437.60 3 

Deficiency assessments 

Tax 27,001.41 

Interest 7,182.38 


1,555.19 3 697.68 

62,287.94 23,364.15 

12,831.32 3,411.17 


1951 


Total tax & interest 

asessed & paid 3 34,621.39 3 76,674.45 3 27,473.00 
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Corrected: 


Tax per return 
Deficiency pursuant to 
opinion of D. C. 

Tax Court 

437.60 

1,555.19 

697.68 


Tax 

Interest (Due date 
of return to 

628.19 

835.23 

1,488.08 


10/5/54 

168.56 

174.00 

220.73 


Total tax liability $ 

1,234.35 

$ 2,564.42 

$ 2,406.49 


Refund Computation 
Total tax & interest 




Totals 

asessed and paid $ 34,621.39 
Total tax liability 

pursuant to opinion of 

$ 76,674.45 

$ 27,473.00 

$138,768.84 

D. C. Tax Court 

1,234.35 

2,564.42 

2,406.49 

6,205.26 


Amount refundable to 
petitioner pursuant 
to opinion of D. C. 

Tax Court $ 33,387.04 $ 74,110.03 $ 25,066.51 $132,563.58 

58 FILED JUL 22 1955 District of Columbia Tax Court 
I Docket No. 1463 

DECISION 

The petitioner and the respondent having each filed herein 
its computation under Rule 30, and the Court having con¬ 
sidered said computations and the evidence taken at the 
hearing of this appeal and the findings heretofore made 
herein, it is by the Court this 22nd day of July, 1955, 
ADJUDGED AND DETERMINED, That franchise 
taxes and interest thereon for the calendar year 1949, in 
the total sum of $33,387.04 were erroneously assessed and 
collected from the petitioner; and that the petitioner is en¬ 
titled to a refund thereof with interest thereon at the rate 
of 4 per centum per annum from October 5, 1954, to date 
of payment of the refund, minus one month, and it is 
FURTHER ADJUDGED AND DETERMINED, That 
franchise taxes and interest thereon for the calendar year 
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1950, in the total sum of $74,110.03, were erroneously as¬ 
sessed and collected from the petitioner; and that the peti¬ 
tioner is entitled to a refund thereof with interest thereon 
at the rate of 4 per centum per annum from October 5,1954, 
to date of payment of the refund, minus one month, 

AND IT IS FURTHER ADJUDGED AND DETER¬ 
MINED, That franchise taxes and interest thereon for the 
calendar year 1951, in the total sum of $25,066.51, were 
erroneously assessed and collected from the petitioner; and 
that the petitioner is entitled to a refund thereof with in¬ 
terest thereon at the rate of 4 per centum per annum from 
October 5, 1954, to date of payment of the refund, minus 


one month. 

/s/ Jo. V. Morgan 




Jo. Y. Morgan 




Judge 



64 

PROCEEDINGS 




THE COURT: You may proceed. 

MR. ZELLER: If the Court please, this is an appeal by 
the Radio Corporation of America from the assessment of 
franchise taxes under the District of Columbia Franchise 
Tax Act of 1947 as amended. 

Now, the years in issue here today are 1949, 1950 and 
1951. 

R.C.A., and I shall so refer to the petitioner, Your Honor, 
is a corporation organized under and existing under the 
laws of the State of Delaware. Its principal place of 
business is maintained at New York City, at 30 Rockefeller 
Plaza. 

R.C.A. makes sales throughout the United States includ¬ 
ing the District of Columbia. R.C.A. duly filed franchise 
tax returns for the years which are here in issue. 
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The essential question in this case today is what is the 
correct measure of the tax imposed on the R.C.A. under the 
District of Columbia Franchise Tax Law. This stands on 
the proper apportionment of R.C.A. ’s income for 1949, ’50 
and ’51, between sources within and sources without the 
District. 

Now, the Franchise Tax Law prescribes that that appor¬ 
tionment shall be determined under regulations adopted 
by the Commisisoners of the District of Columbia, 

65 not by the Assessor. 

The regulations in force during the years in ques¬ 
tion provided that the income of a corporation derived from 
a trade or business carried on both within and without the 
District should be apportioned on the basis of a comparison 
of the gross sales of the company everywhere with sales 
defined in the regulation as District sales. And that, Your 
Honor, seems to be the phrase of art with which we are 
concerned here today. 

• ••••••••• 

Now, the terms “District sales” under the regulations 
which were actually in effect during the years ’49, ’50 and 
’51 means the sales principally secured or negotiated by 
agents, officers or employers of the taxpayer located—and 
I emphasize located—in the District of Columbia. 

I want to point out at the outset, Your Honor, that there 
is an issue between R.C.A. and the Assessor as to which 
regulations are applicable to the years here in question. 

During these years ’49, ’50 and ’51, the test laid down 
by the regulation which was then in force stating 

66 it in some reform, was whether the sale vras made by 
a salesman who was located in the District. 

Now, the problem, whether this regulation and this test 
ought to be applied, arises because, on March 7, 1950, the 
Commissioner amended the regulation to strike out the 
word “located.” 


59 


Subsequently, on August 6, 1953, tbe regulation was fur¬ 
ther revised for what appears to be the evident purpose of 
eliminating the test of whether the salesman was located 
in the District. 

Moreover, the assessor claims that these amendments 
are retroactive so as to change the rule which actually 
existed during the years in question when the sales were 
made. 

Now, it is our, R.C.A.’s position here today, that the 
assessment objected to is wrong for the following reasons: 

If you apply the regulation which was actually in effect 
during the years in question, the fact is, as we shall show, 
the great majority of the R.C.A.’s sales which the Assessor 
has treated as District sales, were not District sales because 
they were not made by salesmen located in the District. 

We do not believe that the 1953 regulation which pur¬ 
ported to eliminate this test of location retroactively can 
be applied retroactively under the decisions of this Court 
in the Owens-Illinois and Lever Brothers cases, nor 
67 under the decision of the Court of Appeals for the 

District of Columbia in the Pierre Ghent case. 

Moreover, our proof will show that a very substantial 
part of the R.C.A. sales to customers located in the District 
were not District sales, again to use the phrase, even within 
the meaning of the 1953 regulations. 

• ••••••••• 

75 Thereupon, 

JOHN S. CARTER 

being first duly sworn, testified upon his oath as follows: 
DIRECT EXAMINATION 
BY MR. ZELLER: 

Q. Mr. Carter, will you state your full name for the 
record? A. John S. Carter. 
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Q. What is your residence? A. 219 East Main Street, 
Moorestown, New Jersey. 

Q. What is your occupation ? A. My position is vice presi¬ 
dent, Finance and Administration, Radio Corporation of 
America. 

Q. How long have you been with RCA? A. Since 1935. 

Q. Where is your office located, sir? A. In Camden, New 
Jersey. 

Q. Where was your office located during the years in 
question, 1949, ’50, '51? A. In Camden, New Jersey. 

• ••••••••• 

76 Q. Would you tell us, Mr. Carter, how the domestic 

77 manufacturing and sales activities of RCA were 
organized during these three years: 1949, ’50, ’51? 

A. The domestic manufacturing and sales activities of RCA 
were conducted by four products departments. These were 
the Engineering Products Department, the Home Instru¬ 
ments Department, the Record Department and the Tube 
Department. 

Each of these departments was organized as a separate 
business. By that I mean that they had a general manager 
who was usually a vice president of the corporation; they 
had their own chief engineer and engineering staff; they 
had their own financial department, headed by a comptrol¬ 
ler ; they had their own sales department headed by a sales 
manager; they designed and produced their own line of 
products which varied from year to year; they had their 
own manufacturing facilities and they had their own general 
office. 

In the case of Engineering Products, that general office 
was located at Camden, New Jersey and their manufactur¬ 
ing facilities were located at Camden, Detroit and Los An¬ 
geles, I believe. 

In the case of Home Instruments, the general office was 
located at Camden, New Jersey, with manufacturing facili¬ 
ties at Camden, Indianapolis and Bloomington. 
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THE COURT: Illinois? 

THE WITNESS: Indiana, sir. I should have added when 
I was speaking of Engineering Products, that this 

78 product department manufactures and sells indus¬ 
trial electronic equipment both to commercial cus¬ 
tomers and special apparatus for the United States Govern¬ 
ment. 

The Home Instrument Department manufactures and 
sells radio sets, television sets, and phonographs. 

The Tube Department had its general office at Harrison, 
New Jersey; it manufactures and sells electron tubes, tube 
parts, tube-making machinery, and batteries. 

It had manufacturing facilities at that time at Harrison, 
New Jersey, Lancaster, Pennsylvania, Marion, Indiana, and 
Indianapolis, Indiana. 

THE COURT: I think it should be understood, if it is 
not already—certainly I understand it—that what the wit¬ 
ness is testifying and what other witnesses will testify is 
the situation as existed during the taxable years involved. 

• ••••••••• 

THE WITNESS: I believe I have not talked about the 
Record Department. 

This company is located in Camden, New Jersey, with 
their general offices and its manufacturing facilities at In¬ 
dianapolis and for at least a part of the period, at 

79 Cannonsburg, Pennsylvania, and New York City and 
Los Angeles. 

BY MR. ZELLER: 

Q. Mr. Carter, I believe you may have misspoken your¬ 
self. You referred to the Record Department as a company. 
A. Record Department,—I am sorry. 

Q. Can you tell us whether or not, Mr. Carter, any of 
these four products departments had manufacturing facili¬ 
ties in the District of Columbia? A. They did not. 


Q. Can yon tell ns whether or not any of these four 
products departments maintained a warehouse or stock of 
goods here in the District ? A. They did not. 

Q. Did any part of RCA, regardless of whether it was a 
products department or not, have manufacturing facilities 
in the District ? A. Xo, sir. 

Q. Would your answer be the same as to the maintenance 
of warehouses or stocks of goods in the District! A. It would 
be the same answer: Xo. 

80 BY MR. ZELLER: 

Q. How did the products sold by RCA to customers 
located in the District come into the District f A. They were 
shipped by various means from sources outside the District 
of Columbia. 

THE COURT: Bv common carriers? 

THE WITXESS: Yes, sir. 

BY MR. ZELLER: 

Q. Will you tell us what offices in the District were main¬ 
tained by RCA during the three years in question ? A. The 
Engineering Products Department had an office in the Com¬ 
monwealth Building on “K” Street, I believe, during the 
entire period in question. 

Within that office there were two other activities of RCA 
that had office space. Those were the Patent Department 
and Frequency Bureau. I believe that those two activities 
were there during the entire period in question. 

1 The Tube Department opened an office at “ K ’ ’ Street, and 
I believe the address was 1757—it was the Beacon Buildinsr 
—and I think the date was about the middle, May or June 
of 1950, or 1951,1 believe. 
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81 CROSS EXAMINATION 

BY MR. WIXON: 

• •••••• • * • 

84 Q. The Engineering Products Department of the 
Radio Corporation of America, I understand, main¬ 
tains an office on K Street in the District of Columbia or 
maintained an office on K Street in the District of Columbia 
during the tax years here in question? A. Yes, sir. 

Q. Do you know how many employees were located at 
that particular office on K Street during these years ? A. No, 
sir. 

Q. You have no idea, sir? A. I have an idea, but I cannot 
testify with accuracy. 

Q. What was the title, sir, of the officer of the corporation 
who was in charge of the Engineering Products Depart¬ 
ment? A. Vice president and general manager, I believe. 

Q. And he would be a vice president and general manager 
of the Radio Corporation of America? A. Correct. 

Q. Now, all of the officers, I take it, and employees of 
the Radio Corporation of America who were connected with 
these departments were actually employees of the Radio 
Corporation of America, were they not, sir, rather than 
employees or officers of a department of the Corpora- 

85 tion. A. They were employees or officers of the 
Radio Corporation of America. 

• • • • • • • • • 

86 THE COURT: You are familiar with the corporate 
structure of RCA, are you not, generally? 

THE WITNESS: Yes, sir. 

THE COURT: And it has a president and Board of 
Directors, too? 

THE WITNESS: Yes, sir. 

THE COURT: Operates like most other corporations, 
does it not? 

THE WITNESS: Yes, sir. 
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THE COURT: These separate divisions, they have their 
own bank accounts and finances? 

87 THE WITNESS: The individual product depart¬ 
ments do not have their own bank accounts. During 
this period, the Victor Division operated its own bank ac¬ 
count and would maintain bank accounts for each product 
division. 

THE COURT: Well, some of them made a profit, did they 
not? 

THE WITNESS: Yes, sir. 

THE COURT: Where did the profits go? 

THE WITNESS: The profits went to the Radio Corpora¬ 
tion of America. 

THE COURT: And were distributed to the stockholders? 
THE WITNESS: Pardon? 

THE COURT: And were distributed to the stockholders ? 
THE WITNESS: Distributed to stockholders in the form 
of dividends. 

THE COURT: All right, that is all. 

• ••••••••• 


88 Thereupon, 

CONDER C. HENRY 

being first duly sworn, testified upon his oath as follows: 
i DIRECT EXAMINATION 

BY MR. ZELLER: 

Q. Will you please state your name for the record, please? 
A. My name is Conder C. Henry and my official address 
today is 71114th Street, N. W., Washington, D. C. 

Q. Is that vour office address in the District? A. Yes, 
sir. 

Q. What is your residence, sir ? A. My residence address 
is 4432 Argyle Terrace, N. W. 
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Q. What is your occupation, Mr. Henry? A. I am man¬ 
ager of the Washington Patent Department of Radio Cor¬ 
poration of America. 

Q. And how long has the Patent Department had a Wash¬ 
ington office, to your knowledge? A. Well, I came with the 
department in February, 1946. They had a Patent Depart¬ 
ment before I arrived. I cannot tell you the exact date, but 
I understand it has been some years. 
#••••••••• 

89 Q. Now, will you tell us, Mr. Henry, what the 
function of your office was? By that I mean the 

Washington office of the RCA Patent Department during 
these years in question: ’49, ’50, ’51 ? 

• ••••••••• 

A. During those three years the function of the office was 
primarily a search office for RCA. It also was a training 
office for patent attorneys. In addition to that, it was more 
or less a trouble-shooting office for patent applications that 
were in trouble in connection with patent office in the courts. 
By that I mean, we did every phase of the work connected 
with the prosecution of the patent applications through 
the patent office and the courts. 

Q. When you say it was a search office, Mr. Henry, what 
do you mean by that ? A. I mean that the bulk of the work 
in connection with the new invention consists in making an 
investigation of the prior art to determine the extent of 
novelty in that invention. On the basis of that search a judg¬ 
ment is made as to whether or not to prepare and 

90 file an application for patent in the first place. 

Now, that would be one aspect of the search work. 
Another aspect would be to make searches of the prior 
art to determine the validity of patents which RCA may 
want to buy. 

Then another aspect of it, to complete the answer, is to 
make what is known as patent approval searches. 
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Q. Mr. Henry, will you tell us wiiether your office had any 
connection with the Victor Division of RCA? A. The only 
connection that w-e had with RCA Victor or any other 
branch of RCA would be to handle patent disclosures orig¬ 
inating in those divisions. 

• •••*••••• 

Q. Were those the duties which you have already de¬ 
scribed for the record, all of your duties, Mr. Henry? 
A. Well, I had nothing to do with sales, if that is 

91 wiiat— 

THE COURT: He just asked you, did you have any 
other duties besides those you mentioned? 

THE WITNESS: No other specific duties, no, sir. 

Q. Can you tell us whether or not anyone not connected 
with your office made use of your office during these three 
years? 

»••••••••• 

THE WITNESS: The Legal Department has used my 
office during those years. 

BY MR. ZELLER: 

Q. Any other department? A. No, sir. 

Q. Will you tell us what the size of vour office staff was 
during those years? A. I can’t answer that question ac¬ 
curately, but it consisted of from two to three secre- 

92 taries and from six to nine assistants who were at 
least, one of whom was both an engineer and a lawyer 

and all of the assistants were engineers, and most of them 
were attending law school. 

Q. Who is Mr. C. P. Coe? A. He is vice president of 
RCA and Chairman of the Patent Policy Committee. 

Q. Will you tell us whether or not he had an office in 
Washington during this period? A. He maintained an 
office in Washington and also in New York. 

• ••••••••• 
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96 BY ME. WIXON: 

Q. Are all of these employees in this office, or were 
all of these employees in this office full time employees of 
the Radio Corporation of America? A. With the exception 
of a stenographer. We had to take on an extra stenographer 
in the summertime during vacation, but they are full time 
employees. 

Q. Those you have enumerated, with the exception of the 
occasional additional stenographer were permanent em¬ 
ployees? A. That’s right. 

Q. Did there ever come a time when the Radio Corpora¬ 
tion of America, in the years in question, would send to this 
office an additional employee of the corporation for the pur¬ 
pose of working in your office or with you on the particular 
or specific matters? A. Yes, sir. 

Q. How often did that occur, sir, during these years? 
A. I can’t testify with respect to that, those years you are 
asking me, to remember the details— 

Q. But would you say that was frequent or infrequent? 
A. Very infrequent. 

97 Q. Infrequent? A. Sometimes they would send 
down attorneys to work with me in the office, patent 

attorneys. Sometimes they would send— 

Q. Did they send engineers too, occasionally? A. I think 
all of the patent attorneys in RCA are engineers and some¬ 
times they would send people down for special training 
for short periods of time for two weeks or three weeks. Just 
when that occurred, I don’t know, but it happened very 
infrequently. 

Q. Would they occasionally send down personnel, send 
down—I mean to have come into the District of Columbia— 
personnel for the purpose of making any research or survey 
or doing any work independent of your office, although you 
might know they were here? A. Yes, that has happened, 
but it happened during—whether it happened during that 
year or not, I don’t know; but they would be engaged purely 
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in patent work, in making patent investigations on some 
problem that they would particularly be concerned with, 
and use my office only as a headquarters. 

• ••••••••• 

102 Thereupon, 

JAMES P. VEACH 

being first duly sworn, testified upon his oath as follows: 
DIRECT EXAMINATION 
BY MR. ZELLER: 

Q. Please state your name and address for the record. 
A. James P. Veach. I reside at 3130 North 19th Street, 
Arlington, Virgina. 

Q. What is your occupation, Mr. Veach? A. I am man¬ 
ager of the Washington office of the Washington Frequency 
Bureau. 

Q. WTiere do you have your office ? A. 1625 K Street. 

Q. How long have you held that position ? A. Since the 
office was established in 1945. 

THE COURT: How long have you held it ? 

THE WITNESS: Since 1945. 

BY MR. ZELLER: 

Q. Will you tell us what the functions of your office 
are? A. The RCA Frequency Bureau advises the RCA 
divisions and subsidiaries of the use and assignment of 
frequencies. We also obtain— 

THE COURT: Frequencies granted by whom? 

THE WITNESS: Radio frequencies granted by 

103 the Department of State, Federal Communications 
Commission, in some cases even the Military. We 

obtain those licenses as well. 

BY MR. ZELLER: 

Q. Would you tell us a little bit, Mr. Veach, about how 
this matter of frequencies affects RCA’s business 7 A. Well, 
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all operations by RCA are primarily radio, Marine, and 
RCA communications and the National Broadcasting Com¬ 
pany, require the use of frequencies in order to broadcast 
or carry on their business. We advise them regarding the 
use of such frequencies and obtain licenses for such uses. 

Q. By whom are such uses granted? A. Federal Com¬ 
munications Commission of Department of State. 

Q. Will you tell us whether or not you have any respon¬ 
sibilities in connection with the sales of products that are 
manufactured by RCA? A. None whatsoever. 

• ••••••••• 

Q. What was the size of your office staff during this 
104 period? A. Normal complement that it was during 
these years was three men and three women. 

Q. And what was the position of these three men? A. Mr. 
Siling is the Director of the Bureau and I am the manager 
of the Bureau and we have an assistant manager. 

Q. WTiat function do these three ladies serve? A. We 
have an administrative assistant and two secretaries. 

• ••••••••• 


CROSS EXAMINATION 
BY MR. WIXON: 

• ••••••••• 

105 Q. Do you have, from time to time, occasion to 
have persons come into your offices who are em¬ 
ployees or officers of the Radio Corporation of America for 
the purpose of proceeding with some particular matter 
through your office or independently of your office? A. On 
occasions, yes. 

• ••••••••• 

109 Q. Have you obtained any frequencies for the Dis¬ 
trict of Columbia? A. We do not obtain frequencies 
for the Federal Government. 
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Q. I did not mean for the Government. 

THE COURT: For any broadcasting station ? 

THE WITNESS: Yes, the National Broadcasting Com¬ 
pany operates broadcasts, FM, and television stations here. 

BY MR. WIXON: 

Q. Is that a part of the Radio Corporation of America? 
A. Yes. 

Q. It does business here, sir? A. As far as I 

110 know. 

THE COURT: Is that a separate corporation, the 
National Broadcasting Company? Do you know whether 
it is? 

THE WITNESS: I don’t know. 

MR. ZELLER: I am not familiar with the procedure, but 
I would think that that would be an appropriate matter for 
counsel to respond to. 

I can say that it is a separate corporation. 

• ••••••••• 

Q. This is a separate function, the one you have, from 
the four operating departments of the corporation, is that 
true, sir? A. Yes. 

Q. And the Frequency Bureau is a separate organization 
or department or activity of the Radio Corporation of 
America? A. It is a Bureau of the Laboratories Division. 

• ••*•••••• 

111 Thereupon, 

ALLEN BUXTON MILLS 

being first duly sworn, testified upon his oath as follows: 

112 DIRECT EXAMINATION 
BY MR. ZELLER: 

Q. Please state your name and address for the record. 
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A. Allan Buxton Mills, 100 Jefferson Avenue, Haddonfield, 
New Jersey. 

Q. What is your occupation, Mr. Mills? A. I am the mer¬ 
chandise manager for the television division of the Radio 
Corporation of America. 

Q. Where is your office located? A. In Camden, New 
Jersey. 

Q. How long have you been with RCA ? A. I am in my 
32nd year of employment with the corporation. 

• •«••••••• 

113 Q. During these years, 1949, ’50 and ’51, what was 
your position ? A. I was General Sales Manager for 

the Home Instruments Department of the Victor Division 
of the Radio Corporation of America. 

Q. And will you tell us what your responsibilities in that 
position were with particular reference to sales to custom¬ 
ers located in the District of Columbia? A. My responsi¬ 
bilities were to arrange for the quarterly sale of the output 
of our factories in those products with which I was con¬ 
cerned, and to oversee the sales activities of our distributors 
throughout the nation, and of course in the District of 
Columbia as well. 

Q. Now, will you tell us to whom sales made by RCA to 
customers located in the District were actually made? A. We 
made sales to our wholesale distributor, the Southern 
Wholesalers, Incorporated. During that period, we made 
some trifling sales to the Fairfax Distributing Corporation. 

Q. You say “trifling sales”, Mr. Mills. What would be 
the comparison in percentage terms between terms to South¬ 
ern Wholesalers on the one hand and sales to Fairfax on 
the other? A. I would say not exceeding one per 

114 cent; one per cent, probably less. 

Q. What were the terms upon which the Home 
Instrument Department sold goods to Southern Whole¬ 
salers? A. We sold f.o.b. our plant, that is, f.o.b. our fac- 
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tories which were the shipping points with shipments from 
the first to the middle of the month due for payment the end 
of the month, and from the middle of the month to the end of 
the month due for payment the middle of the following 
month. 

Q. Can you tell us whether or not Home Instruments De¬ 
partment ever made sales on consignment to any customer 
located in the District? A. During the taxable years? We 
made no sales on consignment. 

Q. Who w’as the field sales representative in whose ter¬ 
ritory the District of Columbia fell? A. Morton Polikoff. 
• ••••••••• 


Q. Will you tell us, Mr. Mills, whether any em- 
115 ployee of the Home Instruments Department, to your 
knowledge, maintained an office in the District of 
Columbia during these years? A. We maintained no office 
in the District of Columbia. 

THE COURT: Any employee of the organization—did 
any employee of the organization maintain an office? 

THE WITNESS: No employee of the Home Instrument 
Department maintained any office in the District of Colum¬ 
bia. 

BY MR. ZELLER: 

Q. Can you tell us whether or not any employee of the 
Home Instruments Department resided in the District of 
Columbia during this period? A. No employee resided in the 
District of Columbia so far as I know. 

THE COURT: That is all he is asking you, of your own 
knowledge. 

BY MR. ZELLER: 

Q. Now, did any RCA employee or agent other than em¬ 
ployees or agents of Home Instruments Department have 
any responsibility for sales of products manufactured by 
Home Instruments? A. No. 
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Q. Can yon tell us whether or not any sales were made 
of Home Instruments products by any non-Home 

116 Instruments employee during these three years? 
A. None were. 

Q. Now, will you describe to the Court the method by 
which sales were made by Home Instruments Department to 
Southern Wholesalers during these three years? A. The 
Home Instruments Department followed what we call our 
DQA system of selling, which means that for each quarter 
of the year we would determine in Camden the percentage 
of our total output which we felt should reasonably be 
handled by our customers in areas which they served, and 
develop then for each of our customers a suggested quantity 
of merchandise to be moved by that customer in his area 
during the quarter. 

THE COURT: That does not answer the question. He 
wants to know how he proceeded to sell it. 

BY MR. ZELLER: 

Q. Carry it on through the chain of events leading to 
the actual sale, Mr. Mills. A. Very well. Those figures hav¬ 
ing been prepared, would then be given to our sales repre¬ 
sentative who would contact the customers whom he served 
and he would then negotiate with them the acceptance of 
their responsibility, let’s say, for the movement of this 
quantity of goods. 

Thereafter, as factories produced merchandise, our 

117 sales administration section in Camden would notify 
our customers what merchandise was scheduled for 

shipment to them that particular w’eek. That was a regular 
recurrent activity each week, that notification of the goods 
ready for shipment would be sent to each customer and in 
the absence of any objection from the customer, the goods 
would normally be shipped and billed in the ordinary course 
of business. 
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Q. Did you have any policy during these years regarding 
the point at which in this distribution chain which you have 
described the sale to the customer became a firm sale? 
A. The sale was actually not a firm sale until the goods had 
actually been shipped. 

In other words, the customer could refuse shipment at 
any time prior to the time that shipment actually had been 
made. 


118 Q. Now, how were field sales representatives com¬ 
pensated ? A. By salary. 

Q. Was any provision made in their compensation for 
commissions ? A. There were no commissions. 

Q. By whom were the Home Instruments field sales rep¬ 
resentatives paid ? A. By the RCA Victor Division of Radio 
Corporation of America. 

Q. And from what office of the Victor Division? A. From 
the Camden office. 

Q. One thing I think may not be entirely clear on the 
record with respect to vour DQA system of doing business. 

When did you at Camden consider, at what point in the 
negotiation of the DQA did you in Camden consider that the 
amount to be shipped to the customer for that quarter had 
been arrived at ? 

MR. WTXON: Objection. 

119 THE COURT: I will sustain that. It does not make 
any different what he considers. He has already tes¬ 
tified that the procedure was this, that they determined how 
much the customer should take, the representative called 
on them and told them what they had to take, and that a 
week before shipment was made, they notified the customer 
and if they didn’t hear any objection, it was shipped to 
them f.o.b. Camden. That is a point already gone into. Am 
I wrong in that or not? 
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THE WITNESS: That's correct, Your Honor, excepting 
you said “f.o.b. Camden.” 

THE COURT: F.o.b. the plant. 


120 CROSS EXAMINATION 
BY MR. WIXON: 

Q. Mr. Mills, in your sales of vour product to the South¬ 
ern Wholesalers, were such sales made on an agree- 

121 ment between Southern Wholesalers and the Radio 
Corporation of America for the distribution of its 

product by that particular Southern Wholesalers ? A. If 
I understand your question correctly— 

Q. If you don’t, I will be glad to restate it. A. We ap¬ 
point distributors to handle our product and by virtue of 
that appointment, there is a mutual agreement, I would say, 
that we are going to sell them goods and they are going to 
buy goods. 

Q. Is there any restriction on such an organization geo¬ 
graphically? That is to say, if they are accepted as a dis¬ 
tributor for the Radio Corporation of America’s products, 
that their distribution shall be confined to any particular 
area? 

MR. ZELLER: I object to that, Your Honor. It is far 
beyond the scope of the direct. I do not think so. He has at¬ 
tempted to tell the manner in which he is disposing of their 
property. 

He is telling of the manner in which Southern Wholesaler 
is disposing of this property. 

• ••••••••• 


122 THE COURT: 
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You have your objection. 

Mr. Mills, you will have to answer that question: Whether 
or not your distributor in the District of Columbia had ex¬ 
clusive rights within the District of Columbia. 

THE WITNESS: We sold to no one else within the Dis¬ 
trict of Columbia, excepting these sales I mentioned to the 
Fairfax Distributing Company. 

126 Q. In respect of your distributors, were they con¬ 
fined by agreement with the Radio Corporation of 

127 America to any particular territory or area in 
disposing of the products handled by them? A. We 

recommended to them that they confine their operations to 
an area with which they were fully familiar and in which 
they were located. There was nothing other than a recom¬ 
mendation. 

Q. That recommendation—was that recommendation in 
writing? A. I believe that when we appoint a distributor 
we outline for him the area to which we recommend that he 
confine his selling activities. 

Q. If he transgressed and attempted to go over in areas 
beyond that which you recommended, would he lose his dis¬ 
tributorship or franchise? A. No. 

• ••••••••• 

Q. Mr. Mills, how do you appoint a distributor? 

128 A. By this letter that I mentioned. 

Q. Is there an application made? Do you have a 
day set for considering the applications of a number of per¬ 
sons to obtain a franchise? What are the mechanics of an 
appointment of a franchise operator or dealer? A. There is, 
when it becomes necessary to appoint a distributor, there is 
an investigation carried on. There is mutual negotiation 
between our various sales people and individuals who might 
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be interested in handling our products in the area in which 
they are situated, and out of those negotiations and investi¬ 
gations eventually comes a decision which is evidenced by 
this letter appointment that I referred to. 

Q. Is there a formal contract entered into between the 
corporation and the distributor? A. There is no formal 
contract. 

Q. This letter then would constitute the appointment, is 
that right, sir? A. Yes. 


• ••••••••• 

129 Q. Now, Southern Wholesalers was the appointed 
distributor of your products, I understand, during 

these years and was he appointed during these years? Was 
he the appointed distributor ? A. He was the appointed dis¬ 
tributor during these years. 

Q. And did that company obtain any product that the 
corporation produced or manufactured by a department 
other than the Home Instruments Department to your 
knowledge? A. Yes. 

Q. And from what department did it obtain products? 
A. It obtained products from the Record Department, from 
the Tube Department, in addition to the Home Instruments 
Department; in addition to the Home Instruments Depart¬ 
ment. 

THE COURT: Mr. Mills, in connection with that testi¬ 
mony, were television sets manufactured and sold by the 
Home Instruments Department? A. Yes, Your Honor. 

THE COURT: I understood you to testify earlier 

130 in your testimony that there was a Television Depart¬ 
ment. I am a little confused. 

THE WITNESS: The Television Department is an out¬ 
growth of the Home Instruments Division by virtue of a 
split-up of the activities of the Home Instruments Division 
which has taken place quite recently. 

THE COURT: That clears it up. 
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BY MR. WIXON: 

Q. Does the Radio Corporation of America, or did it, 
during these years in question, advertise its product locally? 
When I say “advertise,” you understand I am referring to 
the usual media for advertising, such as newspapers, radio 
broadcasts, magazines and advertisements and the like. A. 
Advertising by the Radio Corporation of America was so- 
called national advertising. We would run ads in the na¬ 
tional magazines which, of course, would appear in the 
District of Columbia. There would be occasionally times 
when the corporation would advertise across the nation in 
newspapers. I wouldn’t know definitely -whether a news¬ 
paper campaign had been run during those years or not. It 
is possible that it might have. 

Q. Did you contribute to the advertisement of the South¬ 
ern Wholesalers for the merchandising of RCA products? 
A. We make available to our distributors a fund called a 
cooperative advertising fund to which we and they 
131 contribute to be used for various sales promotional 
purposes by our distributors. 

Q. Do your officers and employees visit the distributors 
for the purpose of advising them and counselling them and 
assisting them in the distribution of your products? A. A 
field representative would visit with Southern "Wholesalers 
and advise them in the selling and merchandising of our 
product. 

Q. Where was he located during the years we are speaking 
of? A. Our representative lived during those years in Phila¬ 
delphia and operated out of the Camden office. 

Q. When he would come to Washington, would he use any 
of the office space, to your knowledge, which had been ac¬ 
quired and was in use by various operating sections of the 
corporation? A. No, he would not. 

Q. He would never go near those offices? A. Probably not. 

Q. Do you know whether he did in fact use those facili- 
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ties? A. I know that he did not, in fact nse those facilities 
in any way in connection with his business. 

Q. Was he prohibited from so doing? A. Why, he 
132 wouldn’t be prohibited from going into an office and 
using a telephone or something of that sort, but there 
was no part of his activity which had anything to do with 
any of those offices. 

135 Do the contractors and did Southern Wholesalers 
at any time call for assistance and help of the Radio 

Corporation of America in its dealings, its merchandising 
of the products of the Radio Corporation of America? 

THE COURT: During the taxable years. 

MR. WIXON: I understood your Honor to observe that. 
THE COURT: I want the witness to understand it, too. 
THE WITNESS: I don’t understand what you mean by 
“call for help.” There was continuing communication be¬ 
tween our distributors, Southern Wholesalers, and our of¬ 
fices in Camden with respect to the sale of the product. It 
was a day-to-day routine undertaking or happening. 

Q. What are the products manufactured by the Home 
Instruments Department? A. Television sets, radio sets, 
phonographs, and various combinations. 

Q. Do you manufacture any cooking items? A. No. 

Q. Stoves or any of those appliances? A. No. 

Q. I take it, also, that there are sales of records and things 
of that sort, but they come out of the Victor Division of the 
Department, do they not? A. The Home Instrument De¬ 
partment has nothing to do with the sale of records. 

136 The sale of records is handled by the Record Depart¬ 
ment. 

• ••••••••• 

140 REDIRECT EXAMINATION 

BY MR. ZELLER: 

Q. Now, Mr. Mills, after the DQA is first made up in 
Camden, and turned over to the sales representatives, what 
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does the sales representative do with it, if you know? A. The 
sales representative discusses it with the distributor, comes 
to a mutual agreement with him, either that the quantities 
lined out are satisfactory for the period involved, or 

141 if they are not satisfactory changes that are mutually 
agreeable are made, and this DQA then becomes, 

let’s say, the mutually agreed upon schedule of merchandise 
against which our weekly shipments are made. 

Q. After this period, or after this point of mutual agree¬ 
ment, what happens to the DQA then? A. It would be on 
file in our office. 

Q. That is, it comes to Camden; is that correct? A. It 
comes back to Camden. 

• •••*••••• 

Thereupon, 

MARTIN POLIKOFF 

being first duly sworn, testified upon his oath as fol¬ 
lows: 

142 DIRECT EXAMINATION 
BY MR. ZELLER: 

Q. Is 4418 Spruce Street your residence, Mr. Polikoff? 
A. Yes, sir. 

Q. What is your occupation? A. I am field sales repre¬ 
sentative for the Television Department of the Radio Cor¬ 
poration of America. 

Q. Where is your office located? A. Camden, New Jersey. 
Q. How long have you been with RCA? A. Since July 
1945. 

Q. Would you summarize for us your position held since 
that time? A. I have been field sales representative of the 
Home Instruments Department and upon the split of the 
department in September of the past year, field sales repre¬ 
sentative for the Television Department. 



81 


Q. What products were handled by you as field sales 
representative? A. Television, radio and Victrola phono¬ 
graphs. 

Q. Can you tell us whether or not there was a territory 
assigned to you ? A. Yes, sir, there was. 

Q. Would you describe for the record that territory? A. 
It was eastern Pennsylvania, southern New Jersey, 

143 Delaware, Maryland, District of Columbia, and parts 
of Virginia. 

Q. Now, during the years in question, ’49, ’50, ’51, what 
did you use as the base of your operations? A. My home 
and reporting to the Camden office on occasion. 

Q. About how often would you say that you reported to 
Camden during these years? A. About twice a month. 

Q. Will you tell us how your compensation was com¬ 
puted? A. I operate on a salary basis with an incentive 
bonus arrangement based on the over-all profits of the Radio 
Corporation of America. 

Q. Can you tell us whether or not you handled any other 
products than those manufactured by the Home Instruments 
Department? A. No, sir; I did not. 

Q. Well, will you tell us the companies located in the 
District of Columbia to whom sales of Home Instruments 
products were made during these years? A. Southern 
Wholesalers, Inc. and Fairfax Distributing. 

Q. Mr. Mills has told us in general the operation of the 
DQA system, Mr. Polikoff, and will you tell us how you 
operated under that system with reference to sales to South¬ 
ern Wholesalers ? 

144 MR. WIXON: That presupposes that he is famil¬ 
iar with it. 

MR. ZELLER: I will ask the foundation question. 

MR. WIXON: I do not know what DQA really means, my¬ 
self. 

MR. ZELLER: To enlighten counsel, Mr. Mills defined it 
as standing for Distributors Quarterly Acceptance. 
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THE COURT: I am glad you did, because I did not know 
what it meant either. 

MR. WIXON: For one time, I was on sound ground. 


BY MR. ZELLER: 

Q. Will you tell us what the initials DQA stand for? A. 
They stand for Distributors Quarterly Acceptance. 

Q. And will you tell us how you made sales during these 
years in question to Southern Wholesalers, please? A. The 
basis was the Distributors Quarterly Acceptance which 
represented what we considered his market percentage of 
our total production during a given quarter. 

THE COURT: Go on. He wants you to tell how you 
made the sales. 

THE WITNESS: And it was my practice, of course, to 
contact Southern Wholesalers on a quarterly basis. Twice 
a year I would invite them in to Camden, those periods being 
just in advance of the third quarter of the year, and just 
in advance of the first quarter of the ensuing year. 
145 They would come in to Camden for the purpose of 
viewing new merchandise that we introduced at those 

times. 

BY MR. ZELLER: 

Q. Now, can you tell us whether any orders were received 
from Southern Wholesalers during these years on any basis 
other than the DQA basis? A. There were supplementary 
orders given from time to time, depending upon the avail¬ 
ability of merchandise or their desire for additional goods, 
if it were possible for them to secure it by virtue of us being 
able to increase production. 

Q. How does the volume of goods purchased on these 
supplemental orders by Southern Wholesalers compare per¬ 
centagewise with the volume of goods purchased by them 
on the DQA ? A. They would be relatively small. 
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Q. Can you define that in more exact terms? A. I would 
say that they probably would not exceed 10 to 15 per cent 
of the original amount of the goods offered on the quarterly 
acceptance form. 

Q. So that the record will be clear, Mr. Polikoff, what I 
would like to do is to start from the point at which you get 
the DQA in Camden and tell us exactly what you did during 
these years, what your practice wras in going to Southern 
Wholesalers and discussing it with them. 

THE COURT: Also pay attention to the locale, 
146 where the things took place. 

THE WITNESS: I will approach this with the 
most important part of the activity which was immediately 
prior to the beginning of the second half of the year, or that 
quarter that we designated as the third quarter. 

At that time of the year we introduced a complete new 
line of goods and it was my practice to bring Southern 
Wholesalers in to Camden to review- the goods with me, our 
sales promotional campaign to help move that goods, and 
to negotiate the DQA while we were in Camden. 

The same thing happened for the first quarter of the fol¬ 
lowing year which would take place some time between the 
first or maybe fifteenth of December and the same procedure 
wrould take place. 

In other wrords, I would sell them the merchandise for the 
third quarter in Camden and likewise for the first quarter 
of the following year, in Camden. 

Other period of the other quarters, the first and—I mean 
the second and fourth quarters of the year, I would nego¬ 
tiate with the distributor the quarterly acceptance in Wash¬ 
ington. 

BY MR. ZELLER: 

Q. You started off by saying that you would start with 
the most important point and telling us you were starting 
with the third quarter, would you tell us w-hat the 



84 


147 basis for that was ? A. That is the beginning of the 
most important selling time in onr industry. That is 

the preparation for the last half of the calendar year and 
traditionally the greatest volume of business is done from 
July to December 31. 

Q. During the period in question, how would the size of 
the quarter on the third quarter DQA compare with the size 
of the orders on the DQA for the other three quarters? 
ME. WIXON: Objection. Completely irrelevant. 

MR. ZELLER: I don’t think it is irrelevant at all. The 
witness has testified that the third quarter DQA was nego¬ 
tiated in Camden and I want to bring out the size of that in 
comparison with the others. 

THE COURT: I don’t know how important it is, but it 
may be and I will overrule the objection. 

• ••••••••• 

THE WITNESS: It would be the largest part of the total 
year’s volume of business. 

THE COURT: In other words, the largest quarter was 
the third quarter? 

148 THE WITNESS: The third quarter. 

BY MR. ZELLER: 

Q. Now, tell us how these supplementary orders were 
worked out from Southern Wholesalers ? A. Do you mean 
how I obtained them? 

Q. Yes, sir. A. In most cases they were negotiated over 
the telephone because Southern Wholesalers were already 
familiar with the merchandise that was being offered to 
them. 

THE COURT: What do you mean “negotiated?” 

THE WITNESS: And that would be from either the of¬ 
fice or my home. 
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BY MR. ZELLER: 

Q. Without using the word “negotiated” tell us what 
happened, Mr. Polikoff, in these telephone conversations. 
MR. WIXOX: I object, Your Honor. 

THE COURT: On what ground? 

MR. WIXOX: I would like to have identified a con- 

149 versation for we have a generalization of a number 
of them. I can’t do much with that. I don’t know 

who made the call. 

THE COURT: What is sought to be brought out is what 
happened when they ordered this additional merchandise. 
Just tell us what happened. 

THE WITX'ESS: I would call them on the phone and of¬ 
fer them a certain amount of merchandise that might be in 
one model, or it might be divided over several models. They 
would either accept or reject the total quantity or take any 
part thereof that they wished. 

THE COURT: Where were you and where were they? 
THE WITNESS: They were in their offices in Washing¬ 
ton, D. C., and I might have been at my home in Philadel¬ 
phia or in the office at Camden. 

THE COURT: All right. 

BY MR. ZELLER: 

Q. About how many times a year during this period did 
you come to the District of Columbia ? A. I would say twelve 
or fifteen times a year. 

Q. Of those twelve or fifteen visits, on how many occasions 
did you discuss the DQA with the distributor? A. No more 
than about twice. 

• ••••••••• 

150 Q. During these trips to Washington, did you ever 
make use of any of the office facilities of offices main¬ 
tained by RCA in the District ? A. No, sir, I never did. 

««•••••••• 
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Q. Now, on these occasions of your visits to Washington, 
where you did not discuss the DQA because it was not up, 
what did you and the distributor discuss ? A. Routine busi¬ 
ness, such as movement of merchandise, advertising and 
sales promotion programs, sales training of their personnel 
and/or dealer personnel, dealer visitations made with 
151 their Southern Wholesalers sales personnel or execu¬ 
tives. 


152 CROSS-EXAMINATION 
BY MR. WIXON: 

Q. Mr. Polikoff, did you happen to have occasion during 
these years w T e are speaking of to visit Fairfax Distributing 
Corporation? A. Not in those years, no. 

Q. They were dealers for your products, w’ere they not? 
A. Fairfax was a distributor of our product; yes, sir. 

Q. I believe you testified you came to the District of 
Columbia probably a dozen times or so during these years? 
A. Yes, sir. 

Q. And that you visited the Southern Wholesalers Com¬ 
pany on several occasions during those visits. That is to 
say, you went to see them two or three times out of the dozen 
or so visits you made? A. No, no. I would see them 

153 on each of my visits here. 

Q. Was that your purpose particularly in coming 
here? A. Not particularly. 

Q. You came here to observe the over-all distribution of 
the product? A. Yes, sir. 

Q. How long did you stay on each one of those visits ? A. 
It would vary from a matter of a day to three or four or 
maybe five days. 

Q. Did you go out with the salesmen for the Southern 
Wholesalers ? A. Yes, sir. 
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Q. What did you do when you went out with them ? A. I 
would help train them in the sale of our merchandise, help 
them train the dealer in the sale of the merchandise. I 
would aid the distributor salesmen in aiding the dealer in 
the sale and promotion of our goods. 

Q. Did you take any orders for merchandise on your 
visits to Southern Wholesalers ? A. I did not, no. 

Q. Did you take them for relaying to anyone? A. Would 
you kindly repeat that ? 

Q. I asked you if you would take any orders for 

154 merchandise? A. From or for? 

Q. From, for Southern Wholesalers. A. I did not 
personally. 

Q. Did you take any orders for anybody else? A. I did 
not. 

Q. Did you relay any orders which might have been placed 
by Southern Wholesalers of some other organization to the 
main office or the office from which you operated? A. Xo, 
sir. 

Q. Did you make arrangements for the taking of orders ? 
A. Xo. 

Q. Did you enter into agreements for the sale of merchan¬ 
dise to the Southern Wholesalers ? A. Xo. 

Q. I believe you said you came down here with the ex¬ 
press purpose from time to time of determining the amount 
of merchandise which the Southern Wholesalers people 
would require in their operation; is that a fact? A. Yes, sir. 

Q. Did you ascertain what they might be expected to re¬ 
quire in the course of their operations on your visit to them ? 
A. Yes, sir. 

Q. Wasn’t that one of your major purposes as the 

155 representative, sales representative, to ascertain 
what by way of merchandise should be required, what 

would be required, rather? A. I would say that would be 
one of my important functions. 
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Q. The sale of merchandise was your primary function, 
was it not ? A. I would say so; yes, sir. 

Q. Who, if anyone, handled the matter for Fairfax Dis¬ 
tributing Company? A. During the years in question, I 
don’t know. 

Q. Somebody did but it was not you; is that it ? A. That 
is right. 

Q. What type of products did they purchase from the 
company, if you know? A. Radio only. 

Q. Radios? A. Yes. 

Q. Did that include the component parts, records which 
might be played on a record player, and things of that sort? 
A. Not to my knowledge. 

Q. Did you ever have occasion on your visits to Southern 
Wholesalers to arrange for the return of merchandise 
156 to the Radio Corporation of America? A. No. 

»••••••••• 

Q. In your discussions with representatives of Southern 
Wholesalers, was it your purpose to determine how much 
merchandise the distributor would require in addition to 
that which had been given to him on a DQA? A. Yes, sir. 

Q. Did you sell him or attempt to sell him additional mer¬ 
chandise from time to time? A. Yes. 

Q. In other words, you solicited him to buy merchandise 
over and above that which he had already purchased; is 
that right ? A. If such merchandise was available; yes, sir. 
• ••••••••• 


157 REDIRECT EXAMINATION 

BY MR. ZELLER: 

Q. At the outset of the cross-examination, Mr. Polikoff, 
I believe you may have misspoken yourself. Can you tell us 
whether you came down to Washington a dozen times or so 
during these three years or during each of the three years ? 
A. I would say during each of the three years. 
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Q. On another occasion counsel was examining you with 
respect to your visits to retailers here in the District of 
Columbia, and I believe you testified as to whether or not 
you took orders for or from Southern Wholesalers. Did 
you mean your testimony on that occasion to be as to 
whether you had taken orders for or from Southern Whole¬ 
salers in connection with those visits to retailers? A. I 
thought I had made that point clear that I did not solicit 
business from any dealers at the time of my visits. That was 
the function of Southern Wholesalers’ representative. 

MR. ZELLER: That is all. 

RECROSS-EXAMINATION 
BY MR. WIXON: 

Q. I believe you said you went out with the sales repre¬ 
sentatives of Southern Wholesalers and that you 
158 went with them to the outlets of Southern Whole¬ 
salers for their Radio Corporation of America prod¬ 
ucts. That is to say, they were the persons from whom they 
got orders? A. Yes. 

Q. What did you do when you went to these retail estab¬ 
lishments? I take it they were all retail establishments. A. 
Yes, that is correct. 

Q. What was your purpose in going to see the merchan¬ 
disers? A. Having a superior knowledge of the product, I 
would go into probably greater detail with regard to the 
product and its sale ability in aiding Southern Wholesalers 
representatives in consummating a transaction with the 
dealers. 

Q. In other words, you were there in a capacity, or acting 
in a sense not only for the Radio Corporation of America 
but for Southern Wholesalers in an attempt to sell on be¬ 
half of Southern Wholesalers merchandise which it had for 
sale? A. I would say in an advisory capacity. 

Q. You answered questions from the retailers regarding 
the merchandise offered for sale? A. Yes. 
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159 Q. You stated the advantages to be gained from 
purchasing any equipment or some other commodity 

with which you might be familiar? A. Yes. 

Q. Would it be correct to say that your efforts were di¬ 
rected to supplementing and to aiding in the sale of mer¬ 
chandise of the Radio Corporation of America through 
Southern Wholesalers? A. Yes, sir. 

• ••••«•••• 

160 THE COURT: What was the character of the 
Southern Wholesalers business? Was it a distributor 

or a jobber or what? 

THE WITNESS: They are wholesale distributors of our 
product. 

THE COURT: What is the difference between a distribu¬ 
tor and a wholesaler or a jobber? 

THE WITNESS: A wholesaler sells to dealers. 

THE COURT: What does a distributor do? 

THE WITNESS: A distributor serves the same function. 
It might be just another name. 

THE COURT: Would you answer that there is no dis¬ 
tinction between them? 

THE WITNESS: I would say that there is no distinction 
between a wholesaler and distributor. 

THE COURT: What other products besides yours did 
Southern Wholesaling Company sell? 

THE WITNESS: Refrigerators and ranges and washing 
machines. 

THE COURT: Did they sell any competing radio and tele¬ 
vision equipment? 

THE WITNESS: No. 

161 THE COURT: Was that in their contract that they 
should not sell? 

THE WITNESS: No. 

THE COURT: Was that their understanding? 

THE WITNESS: No. 

THE COURT: You did not limit it to that? 
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THE WITNESS: No. 

THE COURT: Did any of your distributors or whole¬ 
salers sell other products besides the products of the Radio 
Corporation of America? 

THE WITNESS: That I do not know. 

THE COURT: I mean in your territory. 

THE WITNESS: In my territory I would say no. 

THE COURT: When you convinced the Southern Whole¬ 
salers Company, or they convinced you, that they ought to 
have additional equipment or material or products, what 
did you do? Did you take an order? 

THE WITNESS: Yes, I would take an order subject to 
our ability to ship against it. 

THE COURT: In the ordinary course of business you 
would take an order that was approved some place else, or 
did you approve it? 

THE WITNESS: No, I did not approve it. It would be 
approved in Camden. 

THE COURT: But you solicited specific orders ? 
162 THE WITNESS: If I had information to the effect 
that there might be merchandise available, then I 
would solicit. 

THE COURT: Was it in writing? 

THE WITNESS: They would give it to me in writing at 
times or they might make it verbal. 

THE COURT: You don’t know anything about Fairfax? 

THE WITNESS: Oh, I know of them. During the years 
we are talking about, I had no contact with them. 

THE COURT: Do you know how they got material and 
who solicited them? 

THE WITNESS: I do not recall during the years in 
question who particularly might have solicited their busi¬ 
ness. 

MR. WIXON: In view of your Honor’s questions, might 
I ask this? 

THE COURT: Yes. 
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BY MR. WIXON: 

Q. On all these occasions when yon talked with the South¬ 
ern Wholesalers, do I understand they never gave you an 
order for any merchandise? 

THE COURT: He said he did not take orders. 

MR. WIXON: On my examination he told me he never 
got any orders. 

MR. ZELLER: That was the point I tried to clear 

163 up on redirect examination. I think the witness mis¬ 
understood your question. He was thinking in terms 

of these visits to retailers and you will recall that w T as the 
line of examination. 

You may recall, Mr. Wixon, it was brought out on direct 
examination, too, that he did come down here and take 
orders two times a year in the DQA and occasionally on 
these supplementary matters. 

THE COURT: It is cleared up now. 

MR, WIXON: Yes, it is. 

THE COURT: The way I thought the wimess understood 
it was that when he went on visits to the retailers, did he 
receive any orders for the Southern Wholesalers. 

MR. WIXON: I understood him to say no, he did not take 
orders from retailers. 

THE COURT: I understood that, but he does take orders 
from the Southern Wholesalers to the Radio Corporation of 
America. 

BY MR. WIXON: 

Q. Is that correct? A. Yes, sir. 

Q. You accepted orders? 

THE COURT: He did not accept the orders. The orders 
were taken at Camden. 

164 BY MR. WIXON: 

Q. During the years in question? A. Yes. 

• ••••••••• 
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BY MR. WIXON: 

Q. With respect to Fairfax, was there another sales repre¬ 
sentative who covered the same territory that you had? 
A. No, but there was a special assignment made to an in¬ 
dividual to contact Fairfax. 

Q. Do you know the reason for that? A. No, I do not. 

Q. Was he an officer or an employee of the Radio Corpo¬ 
ration of America ? A. He was an employee. 

Q. Was he under your supervision? A. No, he was not. 

Q. Was this a usual occurrence? 

MR. ZELLER: I object, your Honor. It is not ma- 

165 terial. 

THE COURT: I think it is very important. It is 
something that has not been explained yet. 

BY MR. WIXON: 

Q. Was it a usual occurrence? A. I don’t know. 

Q. Was it usual in your experience to have a distributor 
in your territory or the territory assigned to you to be serv¬ 
iced by somebody not under you who was not under your 
direction or control, or who did not operate with your knowl¬ 
edge? A. It could happen. 

Q. Was it usual? A. That I do not know, sir. 

THE COURT: He did not ask you -whether it could hap¬ 
pen or not. Anything can happen. 

THE WITNESS: That is for sure. 

THE COURT: He asked you: Did it happen? 

BY MR. WIXON: 

Q. Did it happen? Was it usual for these things to occur 
in a territory serviced by you that a distributor within your 
territory would be serviced by some individual not under 
your control and not under direction and without your 
knowledge? A. This happens to be an unusual case. 

Q. Do you know the name of the gentleman? 

166 A. I do not recall. 
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168 Whereupon 

HAROLD F. BERSCHE 

was called as a witness on behalf of the petitioner, and, hav¬ 
ing been first duly sworn, was examined and testified as fol¬ 
lows: 

THE COURT: Give your name and address to the stenog¬ 
rapher, please. 

THE WITNESS: Harold F. Bersche. 

My home address is 18 Erskine Drive, Morristown, New 
Jersey. 

DIRECT EXAMINATION 
BY MR. ZELLER: 

Q. What is your occupation, Mr. Bersche? A. I am man¬ 
ager of Marketing Services, the two divisions of the Radio 
Corporation of America. 

Q. Where is your office located? A. Harrison, New Jer¬ 
sey. 

Q. How long have you been with the Radio Corporation 
of America? A. Going on eleven years. 

Q. Will you tell us whether or not during those eleven 
years you worked as a liaison in the general field of sales? 
A. For the entire time up to the first of this past Janu¬ 
ary. 

169 Q. What changes occurred since that time? A. I 
was appointed to my present responsibilities, my 

present job. 

Up to that time I was—let me back up. Up to January 1, 
1948 I was District Manager, Southern California District. 
I was then made National Field Force Manager on January 
1, 1948. On January 1, 1949 I was made Renewal Sales 
Manager, again of the two departments at that time of the 
Radio Corporation of America. 
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Q. Will you tell us what products are manufactured and 
sold by the two departments ? A. Tubes, that is, receiving 
tubes, power tubes, picture tubes for television, transistors 
and other matters classified as tubes, batteries, component 
parts and accessories. 

Q. Will you tell us how sales of your tube department 
products are handled from an organizational standpoint, 
and when I say how they are handled I mean during these 
three years of 1949, 1950 and 1951? A. During the three 
years in question there was a division in the sales responsi¬ 
bility. There were two organizations. One was called the 
Equipment Sales Operation, whose principal respon- 

170 sibility was to sell the products to manufacturers and 
the government. Then there was the Renewal Sales 

Operation, and that group covered sales to all other cus¬ 
tomer classifications. That would be Victor Instrument 
Distributors, plus the independent electronic distributors, 
broadcast stations, and so forth. 

Q. Mr. Bersche, I will ask you to assume for the purposes 
of your answer to the next question of mine that the books 
and records maintained by the tube department with regard 
to sales to customers located in the District of Columbia 
grouped the customers into the following categories: Fran¬ 
chise distributors, other distributors, radio stations, manu¬ 
facturers, affiliated companies, miscellaneous and United 
States Government. Now, will you tell us what the division 
of those classes of customers would be as between renewal 
sales and equipment sales. A. Renewal would handle all 
classifications with the exception of government and manu¬ 
facturers. 

Q. Will you tell us how the field sales representatives, 
both of equipment sales and renewal sales, were paid? A. 
On a salary arrangement. 

Q. Was there any commission entering into the fix- 

171 ing of their compensation? A. No commission. 

Q. To what office did those sales representatives 
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report ? A. Both groups reported to Harrison, New Jersey. 

Q. Will you just concentrate for a moment on the Renewal 
Sales Branch. What territory of the Renewal Sales Branch 
included the District of Columbia for the purposes of field 
sales representation? A. Northern Virginia, Maryland, 
Delaware, Southern New' Jersey and the eastern half of 
Pennsylvania. 

Q. How many field sales representatives of Renewal 
Sales handled that territory that you have mentioned? A. 
One. 

Q. How' often did the field representative handling re¬ 
newal sales to customers located in the District of Columbia 
visit the District of Columbia? 

MR. WIXON: I object. That person would be the one 
most qualified to testify. 

THE COURT: If he knows. 

MR. WIXON: How' could he know' except by hearsay, 
your Honor? 

THE COURT: I will overrule the objection. He can tes¬ 
tify. He would know. 

MR. WIXON: May I say this, without tending to 
172 argue further: He could know that somebody started. 

He w'ould not know' that the man actually got here or 
that the man did not come here on intermediate times within 
his knowledge. 

THE COURT: I think a man could know how frequently 
his agents cover the territory. I will overrule the objection. 

THE WITNESS: They are required to report- 

THE COURT: Wait a minute. 

THE WITNESS: —report every six weeks or seven 
w'eeks. 

THE COURT: The question is how often, if you know', 
did the agents come to the District of Columbia. 

THE WITNESS: Every six or seven w’eeks and it may 
sometimes, on occasion, stretch out to eight weeks. 

• ••••••••• 
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175 THE COURT: You seem to be obsessed by pat¬ 
terns. We want to know what happened during these 

three years. Were they made by an agent? Did he come to 
the District? Did he get an order and send it back from the 
District of Columbia? That is what he wants to know and 
what I want to know. 

THE WITNESS: We sell several distributors in the Dis¬ 
trict of Columbia. There might be an occasion when the 
order would be handed to the salesman. That would be pure 
coincidence if it did. 

THE COURT: I am talking about sales in 1949, 1950 
and 1951. 

THE WITNESS: That is right. It would come directly to 
the company, to the headquarters, to the serving ware¬ 
house, in fact, and not to the company in Harrison. 

176 In flow type selling, we do not intentionally solicit. 
That is the thing we try to keep from. 

THE COURT: Maybe it is my fault. Counsel asked you 
what happened here in the District of Columbia during those 
three years; how were those sales made? Were they made 
by a representative coming into the District of Columbia? 

THE WITNESS: One representative, Mr. Vic Williams, 
who resided in Philadelphia and covered this territory that 
I just previously outlined. 

THE COURT: Did he solicit orders in the District of 
Columbia? 

THE WITNESS: No, not any more than he would any 
place else. 

THE COURT: Of your own knowledge ? 

THE WITNESS: His primary purpose was to work with 
the distributors in a counseling capacity to administer our 
promotional activities. If he solicited an order, I would not 
know about it. 

• • . • • • * * • • m 
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177 BY MR. ZELLER: 

Q. Can you tell us how often the equipment sales 
representative came to the District of Columbia during 
these three years ? 

MR. WIXON: I object. 

THE COURT: I think he can testify to that. You mean 
other than the renewal ? 

MR. ZELLER: Yes, sir; there are two different fellows. 

THE COURT: I understand. 

THE WITNESS: The frequency would be about the same 
as the visits of the renewal salesmen. They tried to keep 
the work load evenly divided. 

MR. WIXON: May he state it so that we will know what 
he is talking about. 

THE COURT: He said every six weeks and sometimes it 
might be eight weeks would elapse. 

BY MR. ZELLER: 

Q. Can you tell us how sales of the two department prod¬ 
ucts were made to the United States Government for ship¬ 
ment into the District of Columbia? A. Yes. 

Q. Will you describe it, please? A. Well, it is a 100 per 
cent bid activity. If we had the lowest price and the proper 
delivery required by the government, we could get the 

178 business. If we do not, we do not. 

THE COURT: In other words, whenever they 
needed equipment, you bid on it within your line ? 

THE WITNESS: Oh, yes. You bid on all articles that 
you manufacture that have been approved by the Army and 
the Navy for use in their equipment, and it is published. 
There is a published book outlining that by type. 

BY MR. ZELLER: 

Q. Where are those bids prepared, or by whom, if you 
know? 
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MR. WIXON: I object to that, your Honor. He is talking 
about the bid, itself, I suppose, and the bid form is the gov¬ 
ernment bid. 

MR. ZELLER: Oh, no. 

MR. WIXON: Are you speaking about the submitted bid? 

MR. ZELLER: Yes, indeed, the bid made by the Radio 
Corporation of America. 

THE COURT: Yes. I will overrule the objection. I think 
he withdrew the objection. 

THE WITNESS: That is done in Harrison, New Jersey. 
BY MR. ZELLER: 

Q. Can you tell us whether or not during the years 1949 
and 1950, taking just those two years, the two departments 
maintained any office within the District of Columbia ? 
179 A. They did not. 

Q. Can you tell us whether there came a time after 
1950 when the two departments did open an office ? 

THE COURT: That is not material, is it ? 

MR. ZELLER: I think it is, your Honor, because I would 
then go on to show, if I may, what that office consisted of. 
You see, it does cover one-sixth of the period in question. 

THE COURT: One-sixth of it ? 

MR. ZELLER: Yes, there was a tube office in Washington 
for the last part of 1951. 

THE COURT: I beg your pardon. I was a little confused 
about it. 

MR. ZELLER: Yes, a tube department was established 
in Washington in May of 1951. 

BY MR. ZELLER: 

Q. What did that office consist of? A. A man and a sec¬ 
retary. 

Q. What responsibilities were assigned to that man? A. 
Liaison between the many government purchasing agencies 
and the management of the tube department. 
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Q. Can yon describe in somewhat greater detail, Mr. 
Bersche, by what you mean to include in the term 

180 “liaison”? A. Yes. 

Frequently, in special kinds or types of govern¬ 
ment equipment, perhaps under some secret classification, 
that equipment must be worked on and they must develop a 
special type of tube for that particular—that has a special 
application and will work in that particular equipment that 
we will be entitled to bid on if w’e can vrork out an application 
or a decision on such a product. 
«<••••••••• 

181 Q. Can you tell us, based on the facts which came 
to your own personal attention, what percentage of 

those orders which came from other customers than the gov¬ 
ernment during these years were sent in by salesmen as 
compared with the number of orders which were sent in by 
the distributor direct? 

MR. WIXON: Objection. 

THE COURT: I think he ought to be able to get that 
testimony without having to guess at it. 

MR. ZELLER: I asked him, your Honor, if you will re¬ 
call, to give me the answer if he could, based on his own 
personal knowledge. 

THE COURT: Personal knowledge by looking at some¬ 
thing in the record, or something of that kind. I can read as 
well as he can, can’t I ? 

BY MR. ZELLER: 

Q. Do the orders show on their face whether or not they 
are voluntary orders or whether thev are solicited orders ? 
A. No. 

• ••••••••• 

182 BY MR. ZELLER: 

Q. In the regular course of your duties, were you 
required to know what orders came in unsolicited in any way 
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and what orders came in through solicitation by salesmen? 

MR. WIXON: I object. 

THE COURT: I think I will sustain that objection. I do 
not see how in the world you can run your business without 
knowing whether a salesman obtained an order. You would 
have certain characteristics that would probably be made in 
the salesman’s handwriting, for instance. 

MR. ZELLER: That is precisely my point, your Honor. 
There are literally, I think, thousands of orders received at 
these various offices. They do not show on their face, as the 
witness has testified, whether or not they were solicited. 
All we can hope to do is to establish that through the testi¬ 
mony of a witness whose duty it is to know what his sales¬ 
men are doing, and that is what I propose to do if I am per¬ 
mitted to do so. 

If I may speak just a moment more, your Honor, on this 
point, it is akin, the testimony I am trying to 
183 elicit is akin to the exception to the hearsay rule in 
favor of entries made in the regular course of busi¬ 
ness. This man, in the regular course of his business, has to 
know what is going on and that is what I am asking him to 
testify to. As to this testimony, you have the same guaran¬ 
tee of trustworthiness as you do with respect to any records 
which you maintain in the regular course of business. 

THE COURT: There is a rule that an estimate be made 
that is based on facts and if it is made by a person accom¬ 
plished in that particular field—I do not think either one is 
shown here of an estimate made by this witness. You 
haven’t laid any foundation for that. 

MR. ZELLER: That is what I am trying to do and what 
your Honor has prevented me from doing by sustaining 
counsel’s objection. I am trying to lay the foundation that 
this man is competent to make this estimate because he 
knows and has to know how these orders came to Harrison, 
New Jersey. 
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1S5 BY ME. ZELLEE: 

Q. Will yon tell us, Mr. Bersche, whether you have 

any experience which will enable you- 

THE COURT: No, no. 

ME. ZELLEE: Let me finish the question. 

BY ME. ZELLEE: 

Q. (Continuing) —whether you have any experience 
which will enable you to furnish an informed, reliable esti¬ 
mate as to the percentage of sales which were unsolicited 
versus those solicited and, if so, to state what that experi¬ 
ence is ? 

ME. WIXON: Objection. 

THE COUET: I will overrule the objection. First, have 
you had any experience? 

THE WITNESS: Twenty-six years of personal selling in 
that field. 

THE COUET: Now, what is the experience? 

THE WITNESS: Twenty-six years of selling in exactly 
the same manner as the salesmen, not as the manager. 

• *••••«••• 

187 ME. ZELLEE: Very well, your Honor. I offer to 
prove by this witness that, based on his experience in 

188 this industry, he knows that the industry follows 
a well-established pattern of ordering tubes, that to 

the extent that any order is ever given by the distributor to 
a salesman at the time that the salesman makes his call on 
that distributor, it is almost a matter of pure coincidence; 
that, normally, the way these distributors operate in this 
business, and the way they have operated throughout the 
twenty-six years of Mr. Bersche’s experience, is to keep an 
inventory of tubes and when that inventory of tubes gets 
below a certain amount they send an order in to Harrison 
or to whatever company they work with and the salesmen’s 
presence or absence doesn’t have the slightest thing to do 
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with whether or not that order is sent in. I would farther 
hope to prove by Mr. Bersche that his best estimate based 
on his years of experience in this business is that the amount 
of orders which came from customers located in the District 
of Columbia which were taken by salesmen at the time they 
called on those customers was almost de minimis. 
«••••••••• 

190 THE COURT: As far as that is concerned, I see 
no objection to that testimony. I do not think that 
lays any foundation for an estimate of what happens in the 
District of Columbia. 

MR. ZELLER: Very well, your Honor. Let me make the 
record on this one thing. 


BY MR. ZELLER: 

Q. Based on your experience, can you tell us whether it is 
a custom in the industry as to how orders are placed by dis¬ 
tributors with tube manufacturers? 

MR. WIXON: I object. We are not talking about 

191 the industrial practice of placing tube orders, your 
Honor. 

• ••••••••• 

192 BY MR. ZELLER: 

Q. Confine your answer to your department of the 
Radio Corporation of America. 

MR. WIXON: I still object. 

THE COURT: I will overrule your objection at this time. 
All right, you may proceed. 

THE WITNESS: Yes, there is because of the peculiari¬ 
ties of the two. 

THE COURT: What is it? 

THE WITNESS: Approximately 1,700 types of power 
tubes and roughly, there are about 830 to 840 types of re- 
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ceiving tubes. The business of the salesman himself writing 
an order would mean a complete review of an inventor}* 
which might take two days. Therefore, it is not an industry 
practice nor is it an RCA custom to ask the salesmen to get 
the order. They are trained how not to write the order at 
the place of business but still get the volume. 

THE COURT: Counsel asked you how frequently in the 
business now from your experience is an order taken by a 
salesman as distinguished from the order sent in by the 
customers. 

THE WITNESS: It is very infrequent in the New 

193 Jersey warehouse. We have got 3,800 orders in the 
month of November direct from customers and, while 

I would not testify as specifically, I would say that less than 
one per cent was picked up by any salesmen. 

THE COURT: That answers your question. 

MR. ZELLER: It does, your Honor. 

THE COURT: Do you still want to proffer him as a wit¬ 
ness to testify as to what, in his opinion, was the percentage 
of the business in the District of Columbia? 

MR. ZELLER: Yes, sir. 

THE COURT: I will sustain the objection. Do you still 
object ? 

MR. WIXON: Yes, sir. 

THE COURT: I still do not think there is enough busi¬ 
ness to elicit it. 

**•••••••• 

194 CROSS-EXAMINATION 
BY MR. WIXON: 

. ... 

199 Q. Did you have a salesman in the District of Co¬ 
lumbia during these years in question? A. A sales¬ 
man covered the District of Columbia from Philadelphia. 
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Q. Did you have a salesman who had an office on Connecti¬ 
cut Avenue and occupied desk space up there? A. At no 
time. 

Q. At no time? A. No. 

Q. Then you had no person at all ? A. The Tube Depart¬ 
ment had a man beginning in May of 1951. 

Q. With the exception of that man commencing with that 
period, you had no one there ? A. No. 

• ••••••••• 


200 REDIRECT EXAMINATION 
BY MR. ZELLER: 

Q. I want you to forget about the tube office that was 
opened in May of 1951 because I think that is adequately 
covered by the testimony you have already given. Can you 
tell us whether, apart from that, there was any salesman of 
the Tube Department who resided in the District of Colum¬ 
bia during these three years? A. They did not. 

Q. Was there any salesman of the Tube Department who 
had office space in the District of Columbia in these three 
years? A. They did not. 

MR. ZELLER: That is all, your Honor. 

THE COURT: Mr. Wixon. do you have anything further? 

MR. WIXON: Yes, sir. 

RECROSS-EXAMINATION 
BY MR. WIXON: 

Q. Did you have any representative of the Tube Depart¬ 
ment located here? A. The liaison man who was located 
here in the office, and I believe lived in the District of Colum¬ 
bia, beginning in May 1951. He was the only one. 

201 THE COURT: I think you have clarified that. 

MR. WIXON: He directed the question to sales¬ 
man. I wanted the government representative. 



Whereupon 


EDWARD 0. WELKER 

was called as a witness on behalf of the petitioner, and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

THE COURT: Give your name and address to the stenog¬ 
rapher, please. 

THE WITNESS: Edward 0. Welker, 57 Orchard Road, 
Demarest, New Jersey. 

DIRECT EXAMINATION 
BY MR. ZELLER: 

Q. What is your occupation, Mr. Welker? A. I am man¬ 
ager of album development for the Record Division of the 
Radio Corporation of America. 

202 Q. Where is your office located. A. New York City. 

#••••••••• 

Q. Will you summarize briefly for us your previous posi¬ 
tions with the Radio Corporation of America Record De¬ 
partment? A. From 1947 until the end of March 19511 was 
staff assistant to the General Sales and Merchandise Man¬ 
ager of the Record Department. From April of 1951 until 
September 19541 was field sales representative. 

Q. Wliat territory did you cover beginning in 1951 as the 
field sales representative of records ? A. Eastern Pennsyl¬ 
vania, Southern New’ Jersey, parts of Maryland, the District 
of Columbia, parts of Virginia and West Virginia and Dela¬ 
ware. 

Q. How’ many predecessors were there of yours as field 
sales representative covering that area during the years 
1949 through 1951 ? A. Five or six, I do not recall exactly. 
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Q. Are those gentlemen all with the company now, do 
you know. A. With one exception the man who died 

203 I think in 1947 or 1948. 

Q. During this 1949 to 1951 period, where was the home 
office of the Record Department? A. From 1947 up to early 
1951 it was in Camden, New Jersey. 

Q. To whom did the field representatives covering this 
territory report and by to whom I should say to what office? 
A. During that time to Camden. 

Q. Did the field representatives handle the sale of; prod¬ 
ucts of other Radio Corporation of America departments? 
A. Just the Record Department. 

Q. During this period, was there any field representative 
of the Record Department who maintained an office in the 
District of Columbia? A. No. 

Q. Was there any field representative of the Record De¬ 
partment who resided in the District of Columbia? A. No. 

Q. Was there any, to your knowledge, any employee of 
the Record Department who resided or had an office in the 
District of Columbia during these three years? A. No. 

Q. During this three-vear period to whom in the 

204 District of Columbia were sales made by the Record 
Department? A. To Southern Wholesalers, Incor¬ 
porated. 

Q. Was there any other customer in the District of Colum¬ 
bia for the products of the Record Department? A. No. 

Q. Where was the merchandise sold by the Record De¬ 
partment to Southern Wholesalers actually manufactured? 
A. Some of it was actually manufactured in Camden and 
some of it in Indianapolis, Indiana, and, for a short time, 
Cannonsburg, Pennsylvania. 

Q. Can you tell us whether during this period any records 
were ever sold by the Record Department to Southern 
Wholesalers on a consignment basis? A. No. 

Q. Will you describe for the record, Mr. Welker, what 
you did in making your calls on Southern Wholesalers dur- 
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ing the period when yon were the field sales representative ? 

MR. WIXOX: Your Honor, unless I misunderstood, this 
gentleman was not the field representative in the years in 
question. 

THE COURT: He was. 

MR. ZELLER : He was during a portion of the period. 

MR. WIXON: I thought there were five or six who 

205 preceded him. 

MR. ZELLER: If there were five, he was the sixth, 
and if there were six, he was the seventh. 

MR. WIXOX: I misunderstood the question. 

BY MR. ZELLER: 

Q. Would you answer the question? A. I would review 
with the distributor record manager and the record manager 
any current matters regarding promotions, advertising cam¬ 
paigns. I would review the method in which they were 
operating internally as to how efficiently they were clearing 
their orders with dealers, how well they were filling then- 
orders. I would review- current promotions in the sales pro¬ 
gram with them. I would make calls on retail dealers with 
either the distributor salesmen or the record manager, and 
would make calls on radio stations and with juke box oper¬ 
ators. 

Q. How were sales made to Southern Wholesalers of pop¬ 
ular music, and by popular music I mean, of course, recorded 
popular music? A. They were sent from the factory each 
w-eek—sample recordings along with order forms, plus an 
announcement sheet which gave particulars about the vari¬ 
ous records. The distributor, record manager and his 

206 personnel listened to the samples, made up their 
orders and sent them in to the factorv. 

Q. What is the official weekly mailbag of the Record De¬ 
partment ? A. That is a mailing that is made each wreek to 
distributors all over the country in which w-e include all of 
the current announcements of merchandise and other perti- 
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nent information to the distributors. Instead of sending 
them a number of letters from a number of individuals, we 
combined all into one folder and refer to it as the distribu¬ 
tors ’ weekly mailbag. 

Q. In this answer and in your next preceding answer, you 
used the expression “we sent.” Can you tell us who it was 
who sent it, from whence it was sent? A. The mailbag was 
sent from Camden, New Jersey during the years in question, 
and later from New York, by someone in the home office. 

Q. Where would the order forms for the popular music 
you mentioned earlier be sent from? A. They would be 
made up in Camden or in New York. 

Q. I am not sure whether you testified how often those 
popular music order forms were sent out. A. Once a week. 

Q. How were the sales of new releases of estab- 
207 lished recording artists records sold? A. Do you 
mean symphonies and established repertoire and 
things of that kind? 

Q. No. For example, I had in mind a Perry Como record 
which comes out in one week. How do you go about selling 
it? 

THE COURT: Bear in mind we are talking about the 
fiscal years involved 

THE WITNESS: They were sold on a standing order 
basis. 

BY MR. ZELLER: 

Q. Will you describe the standing order basis? A. The 
distributor would review his past sales record for each of 
the artists over the last three or four releases. And on the 
basis of that experience he would send it to Camden or into 
Indianapolis, send in a standing order, which meant that on 
subsequent releases by the artist in question he would auto¬ 
matically be shipped that quantity without having to submit 
a separate order. If he wanted to order quantities in addi¬ 
tion to his standing order, that was entirely up to him if he 
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felt that the record warranted additional quantities. These 
orders "were reviewed periodically by the distributor, de¬ 
pending upon his sales and depending upon the 

208 popularity of the various artists. 

«••••••••• 

Q. On these orders which came in from distributors dur¬ 
ing this period, were they subject to acceptance by the home 
office! A. Yes. 

• ••••••••• 

209 Q. During this period when you were the sales 
representative covering the Washington area, about 

how often did you get to Washington? A. About once every 
three weeks. 

Q. On the occasion of those visits, did you ever make use 
of the office facilities of the Radio Corporation of America 
here in the District of Columbia? A. No. 

*•••*••••• 

212 THE COURT: You have not developed from thh- 
witness the facts which I have just suggested a few 
minutes ago. You have not brought out who were the agents 
of the representative during the period anterior. You have 
not brought out where they lived, whether or not they lived 
here, whether or not they had offices or whether they ac¬ 
cepted orders in the District of Columbia or took orders or 
whether the orders came from the customers. 

BY MR. ZELLER: 

Q. Did your predecessors- 

THE COURT: I am interested in knowing the facts. 

MR. ZELLER: I have no objection to going over the 
same ground again. I did think that I brought out from 
this witness that during this three-year period there were 
no representatives whatsoever of the Record Department 
who lived in the District of Columbia or who had offices in 
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the District of Columbia. In case I should be in error on 
that, let me ask the question again. 

BY MR. ZELLER: 

Q. Will you tell us what the facts were with regard 

213 to whether- 

THE COURT: Let us take the individual. Does he 
know who represented the company in this territory? Who 
was the field sales representative prior to the time he as¬ 
sumed those duties? 

BY MR. ZELLER: 

Q. Fine. Let us have the names stated on the record. A. 
Karl Hildebracht, A. R. Bags. 

THE COURT: How long did you know Mr. Hildebracht? 
THE WITNESS: Hildebracht had been there for some 
years preceding this period and for perhaps some six 
months after. 

THE COURT: How could that be when you say you 
started in April of 1951 ? 

MR. ZELLER: You mean beginning in 1949 is what the 
witness meant. 

THE WITNESS: Yes. 

THE COURT: In 1949. Who was the representative at 
the beginning of 1949? 

THE WITNESS: At the beginning of 1949 it was either 
Mr. Burgess or Mr. Doddlin. 

THE COURT: Where did they live ? 

THE WITNESS: Where do they live now? 

THE COURT: Where did they live then? 

214 THE WITNESS: Either in Pennsylvania or in 
New Jersey. 

THE COURT: Did they have any offices in the District 
of Columbia? 

THE WITNESS: No, sir. 

THE COURT: Go on down the line. 
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BY MR. ZELLER: 

Q. Who succeeded those gentlemen? A. I do not recall 
the exact order of succession because there were quite a few 
changes, but there was also a Mr. Odell who came in who 
called on the territory for a time, and the gentleman who 
immediately preceded me in the territory was a Mr. George 
Prutting. 

Q. Where did Mr. Odell live? A. Mr. Odell at the time, I 
believe, lived in Philadelphia. 

THE COURT: Do you know whether he lived in the Dis¬ 
trict of Columbia? 

THE WITNESS: I do not know—I know he did not live 
down here. 

THE COURT: What is the next one? 

BY MR. ZELLER: 

Q. Where did Mr. Prutting live while he had this terri¬ 
tory? A. For a time in Philadelphia and for a time 
215 I think he lived in Connecticut. 

Q. Are you sure he did not live in the District of 
Columbia while he had this territory? A. Yes. 

THE COURT: All right, there were two questions you 
were going to ask him concerning the taking of orders. 

BY MR. ZELLER: 

Q. Do you know whether these gentlemen, these prede¬ 
cessors of yours did any more order taking than you did? 

MR. WIXON: I object. 

THE COURT: On what ground? 

MR. WIXON: On the ground that he is being asked a 
question without any background for his testimony what¬ 
soever. 

THE COURT: He says he was connected with the depart¬ 
ment. 

MR. WIXON: It is immaterial that he was connected. I 
am connected with the District of Columbia Government and 
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I do not know what is going on in the Department of High¬ 
ways, for example. 

THE COURT: His position was such that he would be 
familiar with it. 

MR. WIXON: He has not so testified. 

MR. ZELLER: He has so testified. 

216 THE COURT: What was your position before ? 
THE WITNESS: I was assistant to the General 

Sales Manager of the Record Department. 

THE COURT: Let us save time. Were you familiar with 
the orders received? 

THE WITNESS: Yes, sir. 

THE COURT: And the conduct of business ? 

THE WITNESS: Yes, sir. 

THE COURT: I think it almost goes without saying that 
he would be. I think he would be competent to testify wheth¬ 
er these men accepted or received orders from the District 
of Columbia or not. I am going to overrule the objection 
with that explanation. 

BY MR. ZELLER: 

Q. Will you tell us whether these gentlemen received or¬ 
ders in the District of Columbia or not, or whether they 
came directly to the home office? A. They came directly to 

the home office because the- 

THE COURT, no, no. 

THE WITNESS: They came directly to the home office. 
THE COURT: You know that of your own knowledge? 
THE WITNESS: Yes, sir. 

MR. ZELLER: I have no further questions. 

217 CROSS-EXAMINATION 
BYMR.WIXON: 

Q. You say you came here once every three or four weeks 
when you occupied that position? A. Yes. 
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Q. How long did you stay, generally speaking! A. Any¬ 
where from a day to five days, usually two days. 

• ••••••••• 

224 Q. lVas there any other distributor in the District 
of Columbia for those records besides Southern 

Wholesalers? A. No. 

Q. Was there any other distributor who had the same ter¬ 
ritory as that covered by Southern Wholesalers? I am not 
speaking about location in the District of Columbia, but I 
am speaking about one which covered the same territorial 
suggested operational area. A. No. 

Q. What did you do when you came to Washington, Mr. 
Welker, on these visits? A. I called on the distributor, 
Southern Wholesalers. 

Q. You called on whom? A. The distributor, Southern 
Wholesaler. 

Q. What did you do when you got over there? A. Dis¬ 
cussed current matters with the distributor record manager. 

Q. Did you try to sell Southern Wholesalers any 

225 records? A. No. 

Q. Do those records sell themselves? 

THE COURT: Mr. Wixon, he has answered the question. 
He did not try to sell them. 

BY MR. WIXON: 

Q. Was there any attempt to solicit the sale of records by 
the Radio Corporation of America? A. By Radio Corpo¬ 
ration of America, yes. 

Q. Through what office was an attempt made to sell rec¬ 
ords, to merchandise the product? A. As I explained, 
through the weekly mailbag which was mailed to distribu¬ 
tors. 

Q. What was your capacity then? What did you come 
around for? What did you move around in this territory 
you covered for? A. To see if the distributor was servicing 
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his dealer orders promptly and properly, to help train his 
salesmen, to suggest promotions for advertising ideas 
through the distributor, which he might use, and to answer 
any questions which he might have regarding policies of 
the company that applied to him. 

Q. Do I understand you correctly to mean that you did 
not solicit the sale of records and that you never suggested 
to a distributor that he purchase a quantity of records 
226 from the Radio Corporation of America of one type 
or another or of one title or another. You never 
suggested that such a purchase be made? A. If he asked 
me, yes. 

Q. But you never yourself said to your distributor, “I 
recommend you buy a certain number of a certain type of 
a certain title of record because you certainly will have ex¬ 
cellent sales with it.”? You never made that suggestion? 
Only on a question would you make a statement; is that 
right? A. I would recommend some merchandise. 

Q. You would recommend some merchandise? A. Yes. 

Q. You would recommend the purchase of it by the dis¬ 
tributor from the Radio Corporation of America; isn’t 
that correct? A. Yes. 

Q. What were the terms of delivery on the sale of these 
records to Southern Wholesalers? A. They were sold to 
Southern Wholesalers FOB Washington, D. C. 

Q. Who were the sales representatives of the Radio Cor¬ 
poration of America during that time? You were the repre¬ 
sentative of RCA during that time while you visited, were 
you not? 

THE COURT: He has testified to that. 

• ••••••••• 

229 BY MR. WTXON: 

Q. Did you bring the distributors advance informa¬ 
tion of intended releases? A. Sometimes. 
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Q. And that might be in order that they might have the 
advantage of placing orders if they wished to do so for the 
releases which were to come ont sometime later; is that 
right? A. Yes. 

Q. That would be in addition to your mailbag informa¬ 
tion? A. Usually it was the same material. 

Q. But it came out ahead of it? You brought it with you? 
A. Not necessarily, no. 

Q. Did you bring information about advance releases of 
records or did you bring information about records which 
would be released in advance of information given to 

230 these distributors in the mailbag? A. Sometimes, yes. 

Q. As a consequence of that, you managed to sell 
records to distributors, that is, through your advance in¬ 
formation? 

MR. ZELLER : It calls for the operation of the distribu¬ 
tors mind. 

THE COURT: I do not think so. 

MR. ZELLER: He asked “as a consequence.” How can 
Mr. Welker testify what led this gentleman to take the step 
of placing the order. Now, if counsel wants to ask whether 
orders followed that, I have no objection and we will draw’ 
our owm conclusions. 

THE COURT: I think the witness will know whether or 
not any orders were procured. He said did you sell it, and 
that is all he is asking the witness—what he did as a result 
of the information. I understand the witness to testify he 
did not take any orders at all. 

MR. WIXON: No. He changed that testimony. 

THE COURT: He did? 

MR. WIXON: Yes, sir. 

MR. ZELLER: I do not believe there was a change. 

THE COURT: He did testify he took some orders. 

MR. WIXON: Yes, he did. 

231 THE COURT: Then he can testify as to whether 
or not, as a result of obtaining this information, he 

obtained an order. He can answer yes or no. 
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THE WITNESS: Yes. 

• ••••••••• 

THE COURT: Mr. Welker, did you have an advertising 
fund with respect to your records! 

THE WITNESS: Yes, sir. 

THE COURT: Did you contribute part and the distribu¬ 
tors contribute part! 

THE WITNESS: Yes, sir. 

THE COURT: Did they have any letter of appointment 
of the Southern Wholesalers, Incorporated! 

THE WITNESS: I believe so, sir, although I never 
232 saw it myself. 

THE COURT: Do you know where the letter is! 

THE WITNESS: Yes, I would assume it would be in 
Southern Wholesalers file. 

THE COURT: Do you know where the carbon copy is! 

THE WITNESS: It would be in one of our offices. 

THE COURT: Suppose you found that they were not con¬ 
ducting the business the way you thought they should? 
What would you do? 

THE WITNESS: Discuss it with them. 

THE COURT: Did you have occasion to discuss the mat¬ 
ter with them during the taxable years involved, do you 
remember ? 

THE WITNESS: Yes, sir; there were certain things that 
we would have to discuss. 

THE COURT: Just what were the things you discussed? 

THE WITNESS: Well, if I did not think they were prop¬ 
erly servicing the dealers by getting merchandise out to 
them. 

THE COURT: What would you do on that? What affair 
was it of yours ? 

THE WITNESS: Well, we wanted our products distrib¬ 
uted efficiently so that the general public would buy it when 
it was advertised. 


THE COURT: Did they take your suggestion? 

233 THE WITNESS: Sometimes. * 

THE COURT: What happened when they did not ? 
THE WITNESS: Well, sometimes nothing happened. 
THE COURT: Was it a mere suggestion? 

THE WITNESS: It was a suggestion, not much more 
than that. It was not a threat. I could suggest things to 
them and of their own free will, if they did not think it was a 
good idea and I was not able to convince them it was, so 
generally the matter was dropped. 

THE COURT: But you were interested in knowing how 
thev ran the business ? 

THE WITNESS: Yes, sir. 

»*•••••••• 

235 Whereupon 

I FRANCIS H. ENGEL 

was called as a witness on behalf of the petitioner, and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

THE COURT: Will you please give your name and ad¬ 
dress to the stenographer? 

THE WITNESS: Francis H. Engel, 3906 Virgilia Street, 
Chevy Chase, Maryland. 

DIRECT EXAMINATION 

BY MR. ZELLER: 

Q. What is your occupation? A. I am manager of the 
Washington office of the Engineering Products Division. 

Q. Where is your office located? A. 1625 K Street. 

Q. How long have you been with the Radio Corporation 
of America? A. Off and on about thirty years. I had a 
slight break in service, but it is approximately thirty years 
of active service. 
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236 Q. When did you first come to the Washington 
office in the Engineering Products Division? A. 

About September 1939. 

Q. Can you tell us in a general way what products are 
manufactured and sold by the Engineering Products De¬ 
partment? A. Well, to put it simply, they are the products 
that we have not mentioned today, or have not been men- 
ioned today. The ones that I am primarily interested in are 
basically military specially designed equipment for the 
government, but, over and above that, special equip- 

237 ment such as public address systems, theater motion 
picture equipment, scientific instruments, that type of 

equipment which is not the usual material that you buy off 
the shelf. 

THE COURT: Not the usual material? 

THE WITNESS: That is right. We call it engineering 
products. 

• ••••••••• 


BY MR. ZELLER: 

Q. With respect to commercial equipment, such as 
238 communications, broadcast, industrial, theater, that 
sort of thing, how is that sold within the District of 
Columbia? A. Well, I am only familiar with the sale of it 
to the District Government and the Federal Government. 
I do not normally concern myself with the sale of it to 
dealers and distributors. I have no jurisdiction there at all. 
The equipment that is sold with my knowledge is done by 
the specialists who travel from the various district offices, 
usually Philadelphia or New York. We have these special¬ 
ists who cover these areas just as was described for the 
other products, and they travel and take care of that type 
of selling. 

Q. Speaking during this three-year period and suppose 
you had an inquiry from a theater in the District of Colum- 
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bia, you, yourself, bad an inquiry from a theater in the Dis¬ 
trict of Columbia as to whether a certain type of motion 
picture sound apparatus was available and, if so, at what 
price! What would you do with that inquiry? A. I would 
refer it to the dealer or the specialist when he came through 
or, if it was important, I might drop him a line or call him 
on the telephone and tell him his customer was interested 
in the information. 

• ••••••••• 


239 BY MR. ZELLER: 

Q. Are any of these specialists, I believe you called 
them, who are employed by the Engineering Products De¬ 
partment and who handle these sales of commercial appara¬ 
tus, are any of them under your supervision and direction? 
A. No, they are not. 

Q. Will you describe for us what the functions of your 
office are, Mr. Engel? A. Yes. My office basically is in 
Washington to assist the Federal Government, and partic¬ 
ularly with respect to the military equipment such as radar, 
sonar, communications equipment, and so forth. I would 
say that the activity is 99*4 per cent along that line. 

THE COURT: You say help them. What do you mean 
by that ? 

240 THE WITNESS: The government is large and 
complex and they need to know lots of things. They 

know they want to do something and do not know how to do 
it because they have to write the specifications, and they call 
on us, and we talk to them and tell them what is going on in 
the electronics business and that you can accomplish a cer¬ 
tain result by doing this, that and the other. We will help 
them to w r rite a specification in competition with other 
manufacturers and take our chances on getting the bid on it. 
All they know is that they want a vacuum cleaner, to use 
a homely example, and we tell them what a vacuum cleaner 
is and how they should specify it to be made to be sure they 
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get a good one. It may not be onrs. That is left to compe¬ 
tition. 

BY MR. ZELLER: 

Q. Can you tell us how many employees you had in your 
Washington office during the years 1949, 1950 and 1951? 
A. From memory I would say it was never less than three 
men and never more than five, including myself, and two or 
three correspondence secretaries and two or three office 
girls. It is a relatively small organization. 

Q. Do these three men have any particular qualifi- 

241 cations for their jobs? A. Yes, they are all engi¬ 
neering graduates, or engineering background. 

• ••••••••• 

Q. During these three years tell us exactly what you did 
with reference to the sales to the government? 

THE COURT: I thought he said he helped the govern¬ 
ment. 

THE WITNESS: We have no sales contact and actually 
do not make the sales. We do not have a quota. Anything 
bought is bought by invitation to bid and is sent to various 
manufacturers and is not done through the office, and flows 
directly to the customer from our home office. We do not 
have an order book. We do not take orders. We assist our 
company to meet the customer so that they can get together 
and work efficiently to arrive at a mutual understanding of 
what they want and what they are willing to pay for. In 
other words, we are an intermediary, a liaison 

242 between the two. 

• ••••••••• 

Q. Will you tell us what use of the facilities of your office 
—and by that I mean desk space and secretarial assistance 
and so forth were made—was made by people in other de¬ 
partments of the Radio Corporation of America than the 
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Engineering Products Department during these three years 
in question ? A. They made no use of our facility. 

Q. Was there any rule against their use, to your knowl¬ 
edge? A. No, not any expressed rule. There was no need 
for it. They had no need for it particularly. 


CROSS-EXAMINATION 
BY MR. WIXON: 

Q. Was there any officer of the Radio Corporation of 
America, to your knowledge, during these years who 

243 was in over-all charge of the activities of the Radio 
Corporation of America in the District of Columbia? 

A. I think not. I say I think not. I am sure there was not. 

Q. They all operated within themselves independently as 
separate units ? A. Yes, sir; we had our spheres of activity. 
I happened to be in charge of my little sphere of activity 
but there was no general overseer. 

• ••••••••• 

244 Q. Does the division maintain traveling repre¬ 
sentatives for the sale of its product? A. Every dis¬ 
trict office has field men, as has been mentioned here before. 
I do not know too much about that operation. That is out 
of my bailiwick. 

THE COURT: I do not think I quite understand 
244 the answer, Mr. Wixon. The other divisions which 
manufacture and sell other products than those over which 
you have some control or have something to do, and you 
have testified that they have in some instances traveling 
representatives who go around and service these various 
districts. But Mr. Wixon asked you whether or not your 
division, such as the Engineering Division, that is, the divi¬ 
sion to which you are attached, has taken care of equipment 
for theaters and other commercial organizations and do 
they have any traveling men. 


123 


THE WITNESS: I cannot answer that accurately. The 
products are so varied that no one person could really know 
intimately all the various types. 

THE COURT: You mentioned something about a repre¬ 
sentative coming in from the outside, did you not? 

THE WITNESS: Yes, that is right. We call them from 
either Camden or from the home office to come down. Sup¬ 
pose the government wanted to buy an electronic micro¬ 
scope, certainly I could not tell them the details about that. 
I would ask Camden to send them in. 

THE COURT: An engineer or a salesman? 

THE WITNESS * I want an engineer and not a salesman. 

BY MR. WIXON: 

Q. You are not too familiar with the operation of the 
Engineering Products Department except as it re- 
246 lates to the particular engineering field with which 
you are connected ? A. The government phase of it. 
I do not have anything to do with the rest of it. 

Q. These gentlemen, you say, who work with you, are they 
engaged in the same activity essentially as you? A. Yes, 
that is right. 

Q. Was it part of your duties or the duties of any of those 
associated with you to be aware of the desires of the Federal 
Government for equipment? A. Oh, yes. We would nat¬ 
urally be aware of it because they would tell us about it and 
ask for advice and information. We could not help but 
know. 

Q. I would assume that the Federal Government is con¬ 
stantly soliciting bids of manufacturers for electronic 
equipment. A. That is right. 

Q. Was it your office which obtained those solicitations? 
A. No. That is all done actually by mail. All these bids are 
sent to the home office, the invitations to bid, let us be accu¬ 
rate ; and, in return, if our company is interested, they will 
return that invitation with a bid on the papers provided. 

. .. 
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247 REDIRECT EXAMINATION 

BY MR. ZELLER : 

Q. Assume, Mr. Engel, that the books and records of the 
Engineering Products Department were kept during these 
years for sales made to customers located in the District of 
Columbia to show the following breakdown of classes of 
customers: Franchise distributors, manufacturers, affili¬ 
ated companies, miscellaneous, and the United States Gov¬ 
ernment. Now, with which of those classes of customer would 
your office have had to deal? A. One hundred per cent, I 
would say, with the government. One-half of one per cent 
to take care of that miscellaneous, and I don’t know what 
is in there but it is essentially 100 per cent government. 

• •*••••••• 

251 MR. ZELLER: May we have this document marked 
for identification? 

(Total sales to D. C. customers, 1949,1950,1951, 
was marked Petitioner’s Exhibit No. 1 for iden¬ 
tification.) 

• ••••••••• 

258 BY MR. ZELLER: 

Q. Do the figures showm on Petitioner’s Exhibit 
No. 1 for identification correctly set forth the sales made by 
the Radio Corporation of America to customers located in 
the District of Columbia for the years 1949, 1950 and 1951? 
Will you answer yes or no? A. To the best of my knowl¬ 
edge, the answer is yes. 

MR. ZELLER: I renew my offer, your Honor. 

MR. WIXON: May I inquire, your Honor, just a 

259 few questions on this? 

THE COURT: Yes. 

• ••••••••• 
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264 BY MR. WIXON: 

Q. Based upon your position with the Radio Cor¬ 
poration of America, based upon your familiarity with the 
books and records of the Radio Corporation of America, 
are you able to state whether, in your opinion, the items 
shown on Petitioner’s Exhibit No. 1 for identification, which 
is the sheet you have before you, fairly represents the sales 
made by the Radio Corporation of America to District of 
Columbia business organizations or individuals or custom¬ 
ers for each of the years 1949,1950 and 1951 in the amounts 
in total for 1949 of $4,379,484.54; for the year 1950 of 
$6,516,117.66, and for the year 1951 of $5,202,093.57? Do 
those figures fairly and accurately represent the actual sales 
made in the District of Columbia? A. In those in- 

265 stances where the merchandise was delivered or the 
service was rendered within the District of Columbia, 

yes. 

Q. No other adjustment would be made or would be re¬ 
quired to be made in order to produce a correct determina¬ 
tion of what we may term District of Columbia sales; is 
that right? A. I know of none. 

MR. WIXON: We have no objection to submitting it. 

• ••••••••• 

266 THE COURT: Have you objection to this? 

MR. WIXON: No. 

THE COURT: It will be received as Petitioner’s Exhibit 
No. 1. 

(Document heretofore marked for identification 
as Petitioner’s Exhibit No. 1 was received in 
evidence.) 

MR. ZELLER: Will you please mark these as Petitioner’s 
Exhibits 2 and 3 for identification? 

(Calculations of sales reports were marked Peti¬ 
tioner’s Exhibits 2 and 3 for identification.) 
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267 MR. ZELLER: I offer Petitioner’s Exhibits 2 and 
3 for identification into evidence, your Honor. 

• ••••••• • * 

270 THE COURT: Have you any objection to these 
documents going into evidence? 

MR. WIXON: No, but I would like to ask for this 

271 reservation, that I might wfish to inquire further with 
respect of elements I have discussed with the witness. 

«••••••••« 

THE COURT: We will receive those in evidence as Peti¬ 
tioner’s Exhibits 2 and 3. 

(Documents heretofore marked for identification 
as Petitioner’s Exhibits 2 and 3 were received in 
evidence.) 

• ••••••••• 

278 Whereupon 

FRANCIS H. ENGEL 

resumed the stand, and, having been previously duly sworn, 
was examined and testified further as follows: 

DIRECT EXAMINATION 

BY MR. ZELLER: 

Q. Mr. Engel, will you tell us during the years 1949, 
1950 and 1951 if there were any employees, officers, agents 
or representatives of the Engineering Products Department 
residing in Washington, D. C., other than yourself and the 
men under your supervision and direction ? A. There were 
none. 

Q. Would your answer be the same if I asked you if the 
Engineering Products Department employees, officers, 
agents or representatives of salesmen, and so forth, had 
office space in the District of Columbia? A. They had no 
office space. 


Q. Other than yourself and the men under your super¬ 
vision and direction? A. That is right. 

279 Q. Now, Mr. Engel, I show you a copy of Petition¬ 
er’s Exhibit No. 3 and invite your attention to the 

first three categories of figures shown on that exhibit; 
namely, franchise distributors, manufacturers and affili¬ 
ated companies. Now, can you tell us how those sales were 
made? 

MR. WIXON: If your Honor please, I object. This gen¬ 
tleman, as I understand it, is not a salesman. 

THE COURT: He might know how the sales were made. 

MR. WIXON: Unless he has a function with the company 
respecting the making of the sales. It is my understanding 
from his testimony that he has disavowed any knowledge 
of the sale of the products. 

THE COURT: No, that is not my understanding. If 
anyone called him up and wanted a sale, he told him to go 
over to or turned him over to a distributor. I think if he 
knows of his own knowledge, I think his position as head of 
this Washington group would be enough to give him knowl¬ 
edge, if he does have knowledge. I think you ought to ask 
him if he does have knowledge. 

BY MR. ZELLER: 

Q. That is what I meant to imply. Can you tell how the 
sales were made? I will ask a preliminary question. 

280 Do you know how these questions were made, Mr. 
Engel? 

THE COURT: Of your own knowledge. 

THE WITNESS: Yes, I do. 

BY MR. ZELLER: 

Q. Will you tell us how they were made ? A. They were 
made by representatives of the company from out of town 
who came into town for the purpose of making sales. I had 
nothing to do with them, or my organization. 



Q. Mr. Corbett, can you tell us how much of the Tube 
Division’s gross sales for the years 1949, 1950, and 1951 
represented sales of services as distinguished from sales 
of tangible products? 

MR. WIXON: I object. 


285 Q. Just tell us now, if you please, how you know 
the breakdown as between sales of services and tangi¬ 
ble products by the Tube Division for these three years. 
A. It is part of my job with the Tube Division to record the 
sales on the Tube Division books of all products sold. I 
immediately supervise the people who do the coding of 

the invoices received. I have established the chart 

286 of accounts which indicate the type of products sold 
and I know for a fact that there are no codes estab¬ 
lished on Tube Division books for these years or at the pres¬ 
ent time to record the sale of any services. 

THE COURT: Services where? 

THE WITNESS: In any place. 

THE COURT: You do not sell any services? 

THE WITNESS: No. 



313 Thereupon 


JAMES H. HICKEY 


was called as a witness by and on behalf of the petitioner 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

THE COURT: Give your name and address to the re¬ 
porter. 

THE WITNESS: James H. Hickey, Collingswood, New 
Je 
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DIRECT EXAMINATION 
BY MR. ZELLER: 

Q. What is your street address in Collingswood ? 

314 A. The Parkview Apartments. 

Q. What is your occupation, Mr. Hickey ? A. I am 
manager of the government administration for the TY Divi¬ 
sion, the TV Division of the Radio Corporation of America. 

Q. Where is your office located? A. Camden, or Cherry 
Hill right now, New Jersey. It is out of Camden. 

315 Q. You said you took care of the Fairfax account. 
Will you explain in some detail what you did, exactly 

what you did, in that connection? A. Well, the Fairfax was 
a pet account of Mr. Elliott. Mr. Elliott was the executive 
vice-president. He called on them for many years, and so 
did I when I was with Zenith, and when I came with RCA 
he asked me to call on them to promote the sales of RCA 
merchandise with them. 

Q. Where did Fairfax have its offices ? A. Seventh and H 
Streets, Northwest, Washington, D. C. 

Q. During these three years, 1949, ’50 and ’51, did you 
come to Washington to call on Faifax? A. Infrequently, 
maybe two or three times a year. 

Q. Tell us what you did when you called on Fairfax. 

316 A. Well, I promoted RCA products with them and the 
sale of RCA products for their stores throughout the 

country. 

THE COURT: That doesn’t mean very much, Mr. Hickey. 
You say “promoted”. Just what did you say? What did 
you do? 

THE WITNESS: Well, Mr. C. D. Kaufman, who was the 
head of Fairfax, or Rosenthal, or Kay Jewelry Stores, as 
they are variously known, is more or less a prestige call, a 
good-will call. 


THE COURT: Did you take any orders? 

THE WITNESS: Never took an order from them. 


BY MR. ZELLER: 

Q. During your visits to Washington to call on Fairfax, 
can you tell us whether or not you ever called on any retail 
stores in Washington? A. No, I didn’t. 

Q. Will you tell us what use, if any, you made of the 
various office facilities maintained by RCA in the 
317 District on the occasion of these visits to Fairfax? 

A. We didn’t use that office at all. Another depart¬ 
ment had that office. 


322 CROSS-EXAMINATION 

BY MR. WIXON: 

325 Q. Did Fairfax Distributing Corporation, to your 
knowledge, take any particular amount of merchan¬ 
dise manufactured by RCA by way of a quota? A. No, sir. 

Q. You say you promoted the sale of RCA products 
through Fairfax Distributing Corporation. When 

326 you came to Washington did you suggest to Fairfax 
they buy an additional amount of products, that they 

buy a particular type of product? Just what did you do in 
promoting these sales of RCA Victor products? A. I asked 
them to promote the sales of RCA Victor products? A. I 
asked them to promote the sale of RCA radio and televi¬ 
sion throughout their stores. Each individual store orders 
their merchandise. 

Q. Beg your pardon, sir. A. Each individual store orders 
their merchandise. Fairfax, in Washington, do not pur¬ 
chase as a block of merchandise or a quantity of merchan¬ 
dise. 
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Q. I take it they had stores in Washington? A. Yes, sir. 

Q. Do you know how many at that time, in those years? 
About? A. About twelve. 

Q. About twelve. And you say each one of those stores 
independently ordered- A. That is right. 

Q. —the merchandise desired from RCA? A. That is 
right. 

Q. Now, did you go to those various stores? A. No, sir. 

Q. Well, in promoting the sale of these products 

327 you certainly, of course, did more than merely visit 

Mr. Kaufman, I believe you said-A. Yes. 

Q. —and discuss the nation’s security with him. You dis¬ 
cussed your products, I take it, with him? A. That’s right. 

Q. Did you, in addition, suggest to him the purchase of 
products? A. I suggested to him the pushing of our mer¬ 
chandise through his stores. They would bulletinize their 
stores. 

Q. Bulletinize means what, sir ? A. Sending out bulletins 
regarding new merchandise, new sets we brought out from 
time to time. 

Q. Did you advise him as to the availability of new types 
of merchandise, new designs ? A. After they were designed, 
we advised him whether we could ship them; yes, sir. 

Q. No. When you came to Washington and talked with 
him, Mr. Hickey, I suppose there must have been certain 
times when you had information respecting a new product. 
Did you talk to him about the new product? A. Yes. 

Q. Suggest to him that he buy or purchase those prod¬ 
ucts A. I would suggest that he advise his stores to 

328 buy those products. 

Q. Well, in effect, you were suggesting that the 
Fairfax Distributing Corporation buy the products, I take 
it; is that right, sir? A. I think that’s right, yes. 

Q. I think you said you came here several times a year, 
two or three times a year, on the average. Did you come 
here more often in any one of those years, to your recollec- 
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tion? A. Yes. In 1951 I was contacting the Navy for gov¬ 
ernment business. 

Q. How many times did you have occasion to come to 
Washington that year? A. Very frequently. 

Q. W T ell,- A. I couldn’t tell you the number. 

Q. You understand “very frequently” has different con¬ 
notations. What do you mean by “very frequently”? A. 
Probably two or three times a month. 

Q. Would you then talk with Mr. Kaufman of the Fair¬ 
fax Distributing Corporation ? A. No, I did not. 

Q. How many times during that year did you talk with 
Mr. Kaufman ? A. Two or three times, more or less; 

329 maybe four times. I can’t give you the exact number 
of times. 

Q. How long would you stay here on your visits to Fair¬ 
fax Distributing Corporation? A. Just the one day; come 
in the morning and out in the evening. 

Q. Are you familiar wuth or were you familiar at that 
time with the Southern Wholesalers’ account? A. Yes. 

Q. Do you know whether they were on a quota system? 
A. On a quota system? 

Q. Yes, sir. A. They were on a DQA system. 

Q. That is an allocation, I believe. A. Allocation. 

Q. Of certain- A. Quarterly allocation. 

Q. Beg your pardon. A. Quarterly allocation. 

Q. Why was Fairfax Distributing Corporation not on 
the same basis as Southern Wholesalers ? A. Because they 
agreed with Mr. Elliott many years ago they wouldn’t stock 
any merchandise. That is why their stores—the orders came 
in from each individual store. They would buy them in 
small quantities, as they needed them. 

Q. This Fairfax Distributing Corporation—what 

330 products did it handle? A. Well, jewelry- 

Q. For RCA? A. —was their main line. 

Q. No. I meant for RCA. A. RCA—radio and television. 
Q. Did they sell those products at retail ? A. Did Fairfax ? 
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Q. Yes, RCA products at retail. A. Yes. 

Q. At the same time they held a position as distributor 
for RCA? A. Well, their stores sold it at retail, and they 
bought it the same price the distributors, other distributors, 
bought it 

Q. Were these stores separate corporations? Do you 
know ? A. That I don’t know. 

Q. Did you ever go to Southern Wholesalers, sir? A. Yes. 

Q. What w’as your purpose in going to Southern Whole¬ 
salers ? A. Meetings. 

Q. Meetings? A. Sales meetings. 

330 Q. Would you attend at those meetings with the 
sales representative of the RCA Victor Products Di¬ 
vision? A. Yes. 

Q. Who was that during those years? A. Mr. Polikoff. 

Q. How often did you go—do you recall—in 1949? A. To 
Southern Wholesalers? Q. Yes. 

Southern Wholesalers ? 

Q. Yes. A. That I couldn’t answer. I wouldn’t know. 

Q. In 1950- A. Maybe once; maybe twice. It all de¬ 

pends on the promotions we had at the time. 

Q. In 1950 would you have any recollection? A. No, I 
wouldn’t. 

Q. 1951? 

THE COURT: If you mean, no say “No”. 

THE WITNESS: No. 

MR. ZELLER: Say “ No ’ ’, Mr. Hickey. 

THE WITNESS: No. 

BY MR. WIXON: 

Q. This visit, I understand, was a promotional visit, had 
as its intent the moving of RCA Victor products through 
Southern Wholesalers. A. Not all the time. Accounts like 
Hecht’s or Woodward’s would have a meeting where 
332 the officers of the company would come down ana I 
would attend those meetings. 




Q. In other words, the officers of these department stores, 
I take it, would have meetings relative to the sale of their 
products? A. Not only that, but maybe the twenty-fifth 
anniversary of handling the merchandise. 

Q. I understand, then, you would go to these department 
stores, attend those meetings as a representative? A. Of 
RCA. 

Q. Of RCA, of course. And I suppose your object at those 
meetings was to assist the personnel of those department 
stores, insofar as they they might have any problems with 
respect to the sale of products, and also to suggest to them 
methods or means whereby they might be able to implement 
their sales of RCA Victor products? A. No, it was more or 
less the building up of the prestige. 

Q. The prestige. I am certain that RCA has considerable 
of it. Now, what did you do with respect to building up 
prestige? A. 'Well, it helped the account, for instance, if 
Woodward or Hecht would have a meeting and four or five 
officers of the corporation would come down and at- 
333 tend the meeting. 

Q. Well, they had a meeting for a purpose, ob¬ 
viously. A. Well, as I said, several of these meetings—say 
the twenty-fifth anniversary, of handling the merchandise, 
or the twenty-fifth anniversary of being in business, or the 
fiftieth anniversary or the individual being there for—the 
last one I remember was at Hecht’s—he was there for twen¬ 
ty-five or thirty years. So, they gave him a party or a din¬ 
ner, which Southern "Wholesalers sponsored, and we would 
come down as a guest. 

Q. While you were at these meetings did you do anything ? 
A. There was no business transacted at these meetings. 

Q. Never had any suggestion about the availability of 
RCA products just as a casual aside? A. Not at these 
meetings, no. 

Q. These meetings that you speak of—I differentiate in 
my own mind between a party and a meeting. Now, when 
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yon talk of a meeting, what do yon mean? A. Well, the 
other times we were down at Southern Wholesalers was 
when we were promoting a new product and then you would 
have a meeting with Southern Wholesalers’ sales organ¬ 
ization. 

• •••••••*• 


340 BY MR. ZELLER: 

Q. Mr. Hickey, I invite your attention to the state¬ 
ment made on Page 5 of Petitioner’s Exhibit 9 for 

341 identification—for identification, I suppose I should 
say now, your Honor—and I quote: 

“All instruments are sold by RCA Victor F.O.B. 
point of manufacture. The terms of payment of a 
shipment under any order are subject to approval 
by the Credit Department of RCA Victor.” 

342 Q. Do you know whether any sales were made to 
Southern Wholesalers or Fairfax Distributing Com¬ 
pany on any other terms than those during those three 
vears ? A. I do not. 

mJ 

• ••••••••• 


343 BY MR. ZELLER: 

Q. Are you familiar with the terms and conditions 

on which sales are made- 

THE COURT: Were made. 

BY MR. ZELLER: 

Q. —or were made during these years? A. Yes. 

MR. WIXON: Objection. We are not talking about sales, 
your Honor, generally, I think. 

THE COURT: All right. I will overrule the objection. 
Go ahead. 
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BY ME. ZELLER: 

Q. Are you familiar with the terms and conditions upon 
which sales were made specifically to Southern 
344 Wholesalers and the Fairfax Distributing Company? 
A. Yes. 

Q. Only one other question on redirect, your Honor, and 
that is this: To your knowledge, did Fairfax handle tele¬ 
vision and radio receivers manufactured by competitors of 
ECA during these three years? A. Yes, they did. 

• ••••••• • 0 


346 Q. Are you familiar with the terms of each sale 
made by Home Instruments to Southern Wholesalers? 
A. The terms outlined in this policy. 

Q. Are you familiar with the terms? A. I am familiar. 
Q. Of each sale? A. Each one? 

Q. Yes, sir. A. Yes, sir. 

Q. Do you know that? A. Yes, sir. 
**•••••••* 

350 Thereupon 

WILLIAM L. HOPKINS 

was called as a witness by and on behalf of the petitioner 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

THE COURT: Give the reporter your name and your 
residence. 

THE WITNESS: William L. Hopkins, 29 Mountwell 
Avenue, Haddonfield, New Jersey. 

351 DIRECT EXAMINATION 
BY MR. ZELLER: 

Q. Will you tell us your occupation, please, Mr. Hopkins? 
A. I am a field salesman in the Tube Division, Equipment 
Sales Section, operating out of Harrison, New Jersey. 
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Q. Was that your position during 1949, ’50 and ’51 ? A. 
Yes. 

Q. What was your territory during those years ? A. Bal¬ 
timore, Washington, Philadelphia and south. 

Q. During those years where did you reside! A. In 
Haddonfield. 

Q. I show you a copy of Petitioner’s Exhibit 2, which 
shows the sales of the Tube Department of RCA, the cus¬ 
tomers located in the District by classes of customers, and 
I ask you which of those seven classes of customers were 
handled by you. A. Item 4, manufacturers. 

Q. Now, in the course of your covering of this territory 
during these three years, how often did you come to the 
District of Columbia! A. About four times a year. 

Q. Now, will you state for the record who your prin¬ 
cipal customers in and around the District of Columbia are! 
*••••••••• 


352 BY MR. ZELLER: 

Q. Well, give us the names of all the customers in 
or around the District of Columbia that you can. 

• ••••••••* 

THE WITNESS: National Electronics Laboratory, Na¬ 
tional Radio Institute, United States Recording, Schuttig, 
and—I’m trying to think—I think G. B. Linderman. I may 
have missed several. They are in the District of Columbia. 

Q. Now, when you called on these customers within the 
District, tell us what you did. A. Purely to go in on a basis 
of trying to establish tubes in equipment, RCA tubes in 
equipment, that the customer was building for resale pur¬ 
poses. 

Q. Can you explain a little further, Mr. Hopkins, what 
you mean by establish RCA tubes in the equipment which 
the customer was manufacturing! A. If the customer was 
in the process of designing or engineering a piece of equip- 
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ment which required various types of tubes to be 

353 used in the various applications in the equipment, if 
we had tubes in our line that were suitable for that, 

we would mention those types to him. There were times 
also when we would have been called in from an inquiry 
that he had sent in to come in and help him. 

Q. Would you tell us on how many occasions of these 
visits you were actually given orders by the persons on 
whom vou called? A. You mean actual orders handed to 
me? 

Q. Yes, sir. A. None whatsoever. 

Q. Now, on these occasions of your visits to Washington, 
how long would you stay? A. About two nights to get 
three days in. Q. And during those visits—I mean during 
the two or three nights that you were here—did you call 
only upon the customers in the District of Columbia? A. 
No, also in the outlying area, in Maryland and Virginia. 

Q. During these three years did you, yourself, maintain 
any office facilities in Washington? A. No, sir. 

Q. Would you tell us what, if any, use you made during 
these three years of the office facilities maintained in 

354 the District by the Radio Corporation? A. The Tube 
Division, as such, had no office space in Washington 

until about 1951. However, the office space that was here in 
Washington was used primarily for my secretary to contact 
me of any calls that may have come into my office, and I 
used it purely for that, as a clearing house for any of those 
calls. 

Q. Where was your secretary located? A. In Harrison, 
New Jersey. 

Q. Did you, on the occasion of your visits to Washington, 
ever call on retail dealers in the District of Columbia ? A. 
No. 

Q. One thing that I may not have been clear on: Could 
you tell us what areas are comprised within, I think you 
used the expression, the southern area? What states are 
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included in those areas that you covered during those years? 
A. Anything from New Jersey to Florida. 

Q. And how far west? Into Rochester, New York. 

Q. And down, I take it, on a line ? A That is right, but I 
would also like to qualify that. The Rochester did not come 
in until after 1951. 

355 CROSS-EXAMINATION 
BY MR. WIXON: 

Q. Mr. Hopkins, I understood from your testimony that 
you were a tube salesman for the Tube Division; is that 
correct? A. That is correct, sir. 

Q. Was there a gentleman over you? A. Yes. 

Q. What was that gentleman’s name during those years? 
A. Mr. Martin. 

Q. Was he the sales manager or did he have a title com¬ 
parable to that ? A. Field sales manager of the equipment 
sales section. 

Q. Were you the only salesman who came into this area 
for the Tube Division? A. As far as equipment sales were 
concerned, yes. 

Q. Were there other types of sales? A. Yes. 

Q. What other types would there be besides equipment 
sales? A. Sales to distributors, renewal sales. 

Q. Now, I understood from your testimony that the pur¬ 
pose of your visits to these various organizations in Wash¬ 
ington was to suggest the use of RCA Victor tubes? A. 
That is correct. 

356 Q. Wherever those tubes could be employed? A. 
That is correct. 

Q. In the particular product being manufactured or built ? 
A. That is correct. 

Q. Was there much of that activity during these years, 
that is to say, much manufacture of equipment by these 
organizations that you referred to? I don’t recall any. A. 
Not in large volume, no. 
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Q. In dollar amount, do you have any idea! A. About 
twenty-five thousand dollars annually. 

Q. That would be for the equipment, itself, or for the 
tubes! A. For the tubes. 

Q. Used in them! A. That is correct. The value of the 
equipment—I would have no idea what he would get for 
that. 

Q. You are speaking now of twenty-five thousand dollars, 
now, I suppose, of RCA Victor tubes! A. That is correct. 

Q. Rather than any other type of tube! A. Well, we 
can qualify that and include those tubes made for govern¬ 
ment specifications—in other words, JAN, Joint Army- 
Navy. 

357 Q. Did you have to do with the sale of tubes to 
those organizations! A. Not direct to the govern¬ 
ment. Only those manufacturers that were building equip¬ 
ment that had government end use. 

Q. Did you ever on any of those occasions interest any of 
these organizations in the purchase of RCA Victor tubes. 
A. I certainly would try. 

Q. You would know, would you not, whether, after your 
visit, it was concluded to use RCA Victor tubes in the par¬ 
ticular equipment to be manufactured! A. I would know 
by virtue of the receipt of an order which would come in to 
mv attention. 

w 

Q. On any of these occasions, did any of these people 
suggest to you that they would use RCA tubes, whether it 
was because of your salesmanship or because of their own 
inclination? A. I prefer to say it was because of the qual¬ 
ity of the RCA tubes. 

Q. I am sure it had to do with your salesmanship, too. A. 
Thank you, sir. 

Q. But I mean did you get suggestions or statements that 
those tubes would be used in these products? A. Not posi¬ 
tive statements. 

358 Q. Well, positive, of course, we think of in the 
nature of a committal. A. Yes. 
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Q. But I am talking about an understanding that they 
would be used. A. Yes. 

Q. How were you compensated by RCA? A. Salary. 

Q. On a salary? A. And a sales compensation. 

Q. Sales commission? A. No sales commission; a sales 
compensation. 

Q. That again means nothing to me. What is a sales com¬ 
pensation? A. Well, it is a bonus plan. 

Q. In other words, depending upon the amount of prod¬ 
ucts you sold-A. Not individually, but in the Tube 

Division for our particular section. 

Q. Were there other people out besides yourself ? A. Oh, 
yes, but not in this area. 

Q. Was it measured in any respect by the amount of sales 
which were engendered theoretically as a consequence of 
your efforts here in this area? A. No. 

«••••*•••* 

360 Q. Did the Tube Department, to your knowledge, 
during these years have a service organization here 
in Washington? A. No. 

Q. Did you ever carry samples of tubes with you on your 
visits? A. No. 

Q. Did you carry catalogs? A. No. 

Q. You did all your work by word of mouth? A. Prac¬ 
tically. 

Q. Suppose somebody wanted to see one of these tubes, 
to test it; how would you- A. And test it? 

Q. Yes. Let’s say I am building a piece of equipment and 
you have convinced me that RCA tubes are good tubes, but 

I want to see them in operation. How would I go about- 

A. I would send you samples. 

Q. You would send samples? A. Yes, sir. 

Q. Would you ever bring samples? A. If I happened to 
be coming down on a visit and I would get a call prior to my 
leaving the office, I may have put them in my briefcase and 
brought them down, purely as a service. 
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Q. Were any orders ever taken by you as a conse- 

362 quenee of these visits? A. Taken by me? 

Q. Yes. A. Personally? 

Q. Yes. A. They were mailed in to me to my attention 
and then carried out. 

Q. Did orders come to you after your visits? A. Yes. 

Q. As a consequence of those visits? A. Yes. They could 
have resulted from my visits down here. 

Q. Did they come to you, personally, any of them? A. 
They would come addressed to me. I may not have been in 
the office when they came, but it was just a clearing house 
through my office before they went to the warehouse for 
service. 

Q. If I were here and wanted to send an order for tubes, 
let’s say, to the Tube Department, would it be possible for 
me to just send an order to the RCA Corporation, Tube 
Department, saying, “Please send me a hundred tubes; 
here is my check”? Could that be done without addressing 
you, personally ? A. Oh, yes. 

Q. Would it be a reasonable conclusion to draw from 
your experience in merchandising during these years 

363 that when those orders were sent directly to you it 
was a consequence of your activities here? 

MR. ZELLER: I object, vour Honor. 

THE COL T RT: I will overrule the objection. He wants to 
know whether you think these orders were the result of 
your efforts, that is, the orders that came across your desk. 

THE WITNESS: Well, as a salesman, I would say yes. 
»••*•••••• 

THE COURT: Let me ask you this: There was an office 
of the Tube Division in the District. 

THE WITNESS: I believe that is correct. It was estab¬ 
lished about 1951 sometime. 

THE COURT: Did you ever go to it. 

THE WITNESS: Only using it as a clearing house. 
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THE COURT: What do you mean by “using it as a 
clearing house ? 

THE WITNESS: When I would come down to the Dis¬ 
trict, my secretary was told I was going to be in Washington, 
say, on Tuesday, Wednesday, Thursday; any customers, 
other than those in the District, or even in the District, that 
might call my office and want to get in touch with me, that she 
was told she could contact our Washington office and 
364 I would check in there by means of phone with the 
secretary in the Washington office, that I was in town, 
and any phone calls she would hold for me and I would pick 
them up. 

THE COURT: In other words, let’s say a manufacturing 
company wanted to get in touch with you and called your 
office in Harrison, your secretary would pick up the phone 
and call down there and say if you called in to tell you that 
Manufacturer A wanted to see you ? 

THE WITNESS: That is correct, sir. 

THE COURT: That is what you mean by- 

THE WITNESS: That is correct. 

THE COURT: No other use? 

THE WITNESS: No, sir. 

THE COURT: In any other way ? 

THE WITNESS: No, sir. 

• ••••##••• 


BY MR. WIXON: 

Q. Did you receive mail at that office during these years ? 
A. No. 

Q. Did anything ever come there to your attention? A. 
No. 

365 Q. Did you advise any of these people in Washing¬ 
ton with whom you dealt that you might be contacted 
at the office here in the District of Columbia? A. No. 
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BY MR. WIXON: 

Q. Did you ever get any calls while you were here at the 
Washington office? A. No. You mean from customers 

366 in the District? 

Q. While you were in Washington and you hap¬ 
pened to go to two or three of these organizations- A. 

Yes. 

Q. —and they said, “Well, can we call you some place?”, 
you never told them, “You might leave a message over at 
this office,” the office you had in Washington, because you 
would be calling in later to find out if you had any messages? 
You never told them that? A. Oh, if I were in Washington 
and they vranted to get in touch with me and I was not over 
there at their place, they could call the District office, know¬ 
ing I would be calling in there eventually and pick up that, 
the same as if they had called our Harrison office. 

Q. That is what I meant. You did get calls from the Dis¬ 
trict officer here from time to time when they were in this 
area; isn’t that a fact? A. Yes. 
*••••••••• 

Thereupon 

HOWARD L. PETTIT 

was called as a witness by and on behalf of the petitioner 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

THE COURT: Give your name and address to the re¬ 
porter. 

THE WITNESS: Howard L. Pettit—P-e-t-t-i-t—444 
Grant Avenue, Pitman, New Jersey. 

DIRECT EXAMINATION 

367 BY MR. ZELLER: 

Q. Mr. Pettit, I show you a copy of Petitioner’s 
Exhibit 1, which shows RCA’s sales by the four product 
divisions to customers located in the District for the vears 
1949, ’50 and ’51, and I invite your attention to the second 
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line, record, and ask you whether the books and records of 
the Record Department are so kept that you can tell us how 
much of the figures shown on that line pertain to sales of 
tangible property on one hand and how much is de- 
368 rived from other sources on the other. A. Our rec¬ 
ords are so kept 

Q. Now, what is included in income other than sales of 
tangible property! What are the sources of such income? 
A. The sources of income are from rentals derived from 
leased libraries of recorded music and syndicated programs 
and for recording services performed in our studios. 

Q. Now, where are the studios in which recording services 
are rendered? Where are those studios located, Mr. Pettit? 
A. In New- York City, Chicago and Hollywood. 

Q. There are none here in the District? A. None in the 
District 

Q. During these years, 1949, ’50 and ’51, did the Record 
Department have income from rentals of, I believe you 
called it, the thesaurus service and the syndicated service 
from customers located here in the District of Columbia? 
A. We did. 

Q. Will you tell us how much that was for each of the 
three years ? 


370 BY MR. ZELLER: 

Q. Will you tell us what the figures were for the 
three years in question, please? A. In the year 1949, $3,- 
710.60*; 1950, $12,859.89; 1951, $16,760. 

THE COURT: Now, that is for these tangibles, services? 
THE WITNESS: This is income from rentals of those 
library services. 

MR. ZELLER: No further questions, your Honor. 

THE COURT: The rest of it is records- 

THE WITNESS: Merchandise, that is right. 

THE COURT: Merchandise. 
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Thereupon 

CHARLES WILLIAM KRAUS 

was called as a witness by and on behalf of the petitioner 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

THE COURT: Mr. Kraus, give your full name and ad¬ 
dress to the reporter, please. 

THE WITNESS: Charles William Kraus—K-r-a-u-s— 
415 White Horse Pike, Audubon, New York. 

DIRECT EXAMINATION 

377 BY MR. ZELLER: 

Q. Now, I call your attention, Mr. Krause, to Peti¬ 
tioner’s Exhibit 1, and particularly to the first line which 
shows the total sales to customers located in the District of 
Columbia by the Home Instruments Department for the 
years 1949, ’50 and ’51, and I ask you whether, at my re¬ 
quest, you have had made, under your supervision and 
direction, a study of the customers to whom those sales 
were made? A. Yes. 

MR. ZELLER: Will you mark this, please. 

(Statistical tabulation headed “RCA Victor 
Home Instruments Department Sales Value (In¬ 
cluding Federal Excise Tax) of Shipments into 
District of Columbia, Years 1949-1950-1951” was 

378 marked for identification as Petitioner’s Exhibit 

10 .) 

• ••••••••• 

i MR. ZELLER: I offer it, your Honor. 

THE COURT: Any objection, Mr. Wixon? 

MR. WIXON: Yes, sir. I would like to make an inquiry 
with respect to it. 

• ••••••••• 
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381 THE COURT: It will be received in evidence as 
Petitioner’s Exhibit 10. 

(Document previously marked for identification 
as Petitioner’s Exhibit 10 was received in evi¬ 
dence.) 
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BY MR. ZELLER 


Q. Now, Mr. Kraus, again I show you Petitioner’s 
Exhibit 1 and invite your attention to the first line showing 
the sales for the Home Instrument Department to customers 
located in the District for the three years in question and 
ask you whether the figures shown on that line include any 
income for something other than sales of tangible products? 
A. No. 

Q. Would you tell us whether or not the Horae Instru¬ 
ments Department has and had during these three years any 
income from sources other than the sale of tangible prod¬ 
ucts ? A. For outside of the District ? 

Q. For the District of Columbia. A. There was no in¬ 
come from the sale of other than products. 
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DOCKET 

Proceedings 


Date Proceedings Memorandum 

1954 Corporation 

12/17 Petition filed. Taxpayer, Assessor’s Franchise tax 
Office and Corporation Counsel 1949 $24,695.83 

served. 1950 58,330.31 

1955 1951 21,268.28 

Jan. 13 Hearing set for Feb. 9. All parties served. 

Feb. 3 Petitioner’s motion for continuance—Granted to 
March 9. All parties served. 

Mar. 9 Entry of appearance Robert G. Zeller, Esq., John 
A. Gilmore, 63 Wall St., N.Y. 

Mar. 9 Hearing—Henry Wixon and George Donnella for 
District of Columbia. 
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Mar. 10 Second day of hearing. Hearing adjourned to 
March 30. 

Mar. 30 Hearing. 

May 2 Petitioner’s request for Findings of Fact and Con¬ 
clusions of Law. Brief for Petitioner—motion for 
leave to amend petition. Copies served Corpora¬ 
tion Counsel. 

May 11 Order granting leave to amend petition—Amend¬ 
ed petition hied. Copies served parties. 

May 31 Brief filed by respondent. Copy mailed attorney 
for petitioner. 

June 7 Reply brief for petitioner. Copy served Corpora¬ 
tion Counsel. 

June 7 Stipulation—Copies served parties. 

June 29 Findings of Fact and Opinion—Copies served Cor¬ 
poration Counsel, Assessor’s Office and attorney 
for petitioner. 

July 15 Respondent’s computation for entry of decision 
under Rule 30. Certificate of service. 

July 19 Computation of tax under rule 30 filed by peti¬ 
tioner—computation same as that submitted by 
District of Columbia. 

July 22 Decision—Copies mailed to attorneys for petition¬ 
er and respondent. 

Aug. 8 Petition for Review filed by respondent—Certifi¬ 
cate of service. 

Aug. 25 Respondent’s statement of points on review—des¬ 
ignation of record. Service. 

Sept. 6 Designation of additional portions of record by 
attorney for petitioner. Service. 

Sept. 8 Order extending time for filing transcript of rec¬ 
ord on review. Service. 

398 Date Proceedings Memorandum 

Sept. 9 Amendment of Designation of Record filed 
by District of Columbia—Service. 

Sept 19 Order for Delivery of Original Exhibits. Service. 
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PET’S EX. NO. 1 

Radio Corporation of America’s sales of products to 
customers located in the District of Columbia, by product 
departments, for the years 1949, 1950 and 1951 were as 
follows: 


Department 1949 

Home Instrument _$3,408,87533 

Record_ 261,529.41 

Tube_ 440329.70 

Engineering Products_ 268,250.10 


1950 1951 

$5,282,511-93 53384,938.98 

308,190 87 42430439 

574,767.65 724 257.98 

350,64721 468,03222 


Total 


$4379,48434 $6,516,117.66 55202,09337 


PET’S EX. NO. 2 

The sales of the Tube Department of RCA to customers 
located in the District of Columbia during the years 1949, 
1950 and 1951, by classes of customers, were as follows: 





Sales in 




1949 

1950 

1951 

1. 

Franchised distributors_ 

_ 51,798.74 

127338.72 

192,183.47 

2. 

Other distributors _ _ 

_ 213,476.95 

193,444.99 

213364.12 

3. 

Radio stations _ _ - _ 

_ 71351-71 

6,6642S 

4,492.61 

4. 

Manufacturers _ 

_ 22,976.91 

87,127.41 

75,73630 

5. 

Affiliated Companies 

- _ 40289.40 

69363.62 

38393.08 

6. 

Miscellaneous_ 

_ 5,014.63 

1.903.71 

1,14437 

7. 

U. S. Government 

__ _ 35,92136 

89,724.92 

197,94333 


Total _ _ 

440329.70 

574,767.65 

724257.98 


PET’S EX. NO. 3 

The sales of the Engineering Products Department of 
RCA to customers located in the District of Columbia dur¬ 
ing the years 1949, 1950 and 1951, by classes of customers, 
were as follows: 




Sales in 



1949 

1950 

1951 

1. Franchised distributors_ 

2. Manufacturers - 

3. Affiliated companies- 

4. Miscellaneous - 

5. U. S. Government _ - 

_ 67391.45 

10287.00 

_ 15,79134 

_ 69.722.13 

. _ 104357.98 

15332032 

324.00 

19,138.63 

89.438.92 

88,425.14 

104,71131 

664.60 

19.13227 

250330.78 

93,19326 

Total _ _ 

_ 268250.10 

350,64721 

468,03232 
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IN THE 


llntteii States ffimnrt n! Appeals 

i 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 




No. 12,927 


DISTRICT OF COLUMBIA, 


Petitioner, 


v. 


RADIO CORPORATION OF AMERICA, 

Respondent. 


ON PETITION FOR REVIEW OF DECISION OF THE 
DISTRICT OF COLUMBIA TAX COURT 


BRIEF FOR RESPONDENT 


IrdUd Cc':r+ of Appeals 

,,• i ‘ip 

r: ■ Circuit 


* 






A 


Robert G. Zeller, 

John A. Gilmore, 

63 Wall Street, 
New York 5, New York, 

Attorneys for Respondent . 


Dated: December 29, 1955. 








Question Presented 

In the opinion of the respondent, the question is: 

Whether the apportionment regulations of the Com¬ 
missioners of the District of Columbia, promulgated 
August 31, 194S, govern the computation of that part of 
the respondent’s net income for the years 1949, 1950 and 
1951 which is subject to tax under the Income and Fran¬ 
chise Tax Act of 1947, as amended, or whether the appor¬ 
tionment regulations, as amended on March 17 and 
August (>, 1953, can be retroactively applied by the Asses¬ 
sor to increase respondent's franchise tax liability for 
the years 1949, 1950 and 1951. 


INDEX 


PAGE 


Counter-statement of the Case . 1 

The Statutes and Regulations Involved. 9 

Summary of Argument . 9 

Argument 


I. The 1948 Regulations govern the computa¬ 
tion of * * District sales” for the purpose of 
determining what part of the respondent's 
net income for the years 1949, 1950 and 1951 


is subject to tax . 13 

A. The 194S Regulations are valid regu¬ 
lations . 15 


B. A subsequent regulation changing a 

prior valid regulation so as to impose 
additional tax thereunder will not be 
given retroactive effect. 19 

C. The 194S Regulations are consistent 

with the District of Columbia Income 
and Franchise Tax Act and represent 
a reasonable exercise of the power 
granted by Congress . 23 


II. Except for the proceeds of sales of mer¬ 
chandise to the United States Government 
delivered in the District of Columbia, Re¬ 
spondent had no gross income from “Dis¬ 


trict sales” . 31 

Conclusion . 33 
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IN THE 


TUnxttb States Okwrt nf Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,927 


- m < ^- 

District of Columbia, 


v. 


Petitioner, 


Radio Corporation of America, 


Respondent. 

ON PETITION FOR REVIEW OF DECISION OF THE 
DISTRICT OF COLUMBIA TAX COURT 


BRIEF FOR RESPONDENT 

Counter-Statement of the Case 

This is an appeal by the petitioner from a decision of 
the District of Columbia Tax Court cancelling the assess¬ 
ment of additional corporation franchise taxes against 
the respondent for the taxable years 1949, 1950 and 1951. 

For each of the taxable years 1949, 1950 and 1951, the 
respondent duly filed a corporation franchise tax return 
with the Assessor for the District of Columbia and paid 
the franchise tax shown thereon (App. 4).* 

* “App.” in this brief refers to pages cited in the Joint Appendix. 



The Radio Corporation of America, respondent herein, 
makes sales throughout the country. Accordingly respond¬ 
ent was confronted with the problem in filing its franchise 
tax return for 1941), 1950 and 1951 of apportioning its 
total sales between “District sales’’ and sales made else¬ 
where. The respondent made that apportionment and 
computed its “District sales” in accordance with the 
regulations of the Commissioners of the District of 
Columbia which were first promulgated in 194S and which 
were in force during the tax years 1949, 1950 and 1951.* 

Under the 1948 Regulations, which remained in effect 
during the taxable years in question, “District sales” was 
defined to include “all sales made which were principally 
secured, negotiated or effected by owners, employees, 
agents, officers and branches of the corporation or unin¬ 
corporated business located in the District * * *.” 
This was the definition employed by the respondent in 
computing its tax and filing its returns for the years in 
question. 

The brief in this Court for petitioner, the District of 
Columbia, concedes sub siJeutio that respondent’s deter¬ 
mination of the tax due was in accordance with the regu¬ 
lations in effect during the tax years except for very 
minor amounts which were corrected in the court below, 
and as to which there is no issue. 

The entire case of the petitioner in this Court is based 
on the argument that respondent should have determined 
its taxes for the taxable years 1949, 1950 and 1951 in 
accordance with regulations which were not adopted until 

’’'These regulations were first promulgated on August 31. 1948. They were 
again promulgated on January 7. 1949 and on October 16. 1950 with certain 
minor changes which are in no way relevant to this case. These regulations for 
the sake of convenience are hereinafter referred to as the "1948 Regulations.” 
They arc set forth in pertinent part in petitioner’s brief under “Regulations 
Involved” at pages 13-14. 
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1953. Moreover, the District claims that respondent 
should pay interest aggregating approximately $23,000 
for not having had the foresight at the time of filing its 
returns for 1949, 1950 and 1951 to know that in 1953 the 
Commissioners of the District of Columbia were going to 
try to change the controlling regulation retroactively. 

In 1953, the Commissioners of the District of Columbia 
amended the regulations under which the respondent’s 
tax liability for 1949, 1950 and 1951 had been computed, 
and purported to make such amendments applicable to 
taxable years beginning on and after January 1, 194S. 

These 1953 Regulations defined “District sales” to 
mean “all sales to District customers the income from 
which is fairly attributable to the trade or business car¬ 
ried on or engaged in within the District * * It is 

this definition, first propounded in 1953, which the peti¬ 
tioner insists respondent should have used in 1949, 1950 
and 1951. 

On September 21, 1954, the Assessor assessed against 
the respondent alleged deficiencies in corporation fran¬ 
chise taxes for the years 1949, 1950 and 1951 in total 
amount of $112,653.50 and interest in the amount of 
$23,424.S7, as follows (App. 5): 


Calendar Year Tax Interest 

1949 . $ 27,001.41 $ 7,182.38 

1950 . 62.2S7.94 12,831.32 

1951 . 23,364.15 3,411.17 


$112,653.50 $23,424.S7 

On October 5, 1954, the alleged deficiencies and interest 
were paid by the respondent under protest, and suit for 
refund thereof, less $2,951.50 additional taxes and $556.42 
invest thereon which respondent conceded to be properly 
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assessed on September 21, 1954 under the regulations in 
force in 1949, 1950 and 1951, was brought in the District 
of Columbia Tax Court (App. 6). On July 22, 1955, the 
Tax Court determined that the assessments of the addi¬ 
tional taxes in controversy ($109,702.00) and the interest 
thereon ($22,S6S.45) were erroneous and should be can¬ 
celled, and that the amounts in question should be re¬ 
funded to the respondent (App. 56-57). 

The petitioner has not challenged a single finding by 
the court below as being either contrary to the evidence 
or not supported by the evidence. Despite this, the state¬ 
ment of facts under the heading “Statement of the Case” 
in the petitioner’s brief conveys an overall impression 
significantly different from that conveyed by the findings 
of fact made by the court below (App. 1-53). 

Respondent Radio Corporation of America, (herein 
sometimes referred to as “RCA”), is a Delaware cor¬ 
poration with its principal office at 30 Rockefeller Plaza, 
New York, New York (App. 1). During the taxable years 
involved, the domestic manufacturing and sales activities 
of RCA were conducted by four product departments: 
Engineering Products Department, PTome Instrument De¬ 
partment, Record Department and Tube Department 
(App. 2, 60). Each product department was organized 
as a separate business, each had its own general manager 
(usually a vice-president of RCA), chief engineer and 
engineering staff, financial department and sales depart¬ 
ment (App. 1-2. 60). Each department had its own 
separate manufacturing facilities and general offices (App. 
1, 60). 

RCA had no manufacturing facilities, no warehouse, 
and no stock of goods in the District of Columbia (App. 
2-3, 61-62). Goods sold by the four product departments 


to customers located in the District of Columbia were 
shipped by common carrier into the District, and none 
of those products came into the District through facilities 
maintained by RCA (App. 4, 62). No products of RCA 
were shipped into the District of Columbia on a consign¬ 
ment basis (App. 4). 

The Home Instrument Department had its general 
office at Camden, New Jersey ana its manufacturing fa¬ 
cilities at Camden, New Jersey, Indianapolis, Indiana, 
and Bloomington, Indiana. It manufactured and sold 
radio sets, television sets and phonographs (App. 2, 60- 
61). 

Sales by the Home Instrument Department to customers 
located in the District of Columbia for the three taxable 
years aggregated approximately 76% of the total of such 
sales made by RCA (App. 4). The Home Instrument 
Department did not have or maintain any office in the 
District of Columbia (App. 12, 72). No employee of the 
Home Instrument Department maintained an office or 
resided in the District of Columbia (id.). 

The Record Department had its general office at 
Camden, New Jersey, with manufacturing facilities located 
at Indianapolis, Indiana, and for part of the period 
1949-1951, at Cannonsburg, Pennsylvania, New York, New 
York and Los Angeles, California. It manufactured and 
sold phonograph records (App. 2, 61). 

Approximately 6% of the total sales made by RCA to 
customers located in the District of Columbia during the 
taxable years were sales made by the Record Department. 
The Record Department did not have or maintain any 
office in the District of Columbia, nor was there any 
employee who maintained an office or resided in the 
District (App. 107). 
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The Tube Department had its general office at Har¬ 
rison, New Jersey, and its manufacturing facilities were 
located at Harrison, New Jersey, Lancaster, Pennsylvania, 
Marion, Indiana and Indianapolis, Indiana. It manu¬ 
factured and sold electron tubes, tube parts, tube-making 
machinery and batteries (App. 2, 61). 

Approximately 11% of the total sales made by RCA 
during the taxable years to customers located in the Dis¬ 
trict of Columbia were sales by the Tube Department. 
The sales representatives of the Tube Department whose 
accounts included those customers located in the District 
of Columbia did not reside in the District or have offices 
there (App. 26). 

The Tube' Department did not have or maintain any 
office in the District of Columbia during 1949 and 1950 
and the first four months of 1951 (App. 27, 99). In May. 
1951, the Tube Department opened an office at 1757 Iv 
Street, N.W., Washington, D. C. {id.). In that office were 
employed a secretary and one representative whose sole 
duty it was to maintain liaison between the Federal Gov¬ 
ernment’s purchasing agencies and the management of 
the Tube Department (id.)* 

The last of the four product departments of RCA which 
had sales to customers located in the District during the 
taxable years was the Engineering Products Department. 

The Engineering Products Department had its general 
offices at Camden, New Jersey and its manufacturing 
facilities at Camden, New Jersey, Detroit, Michigan and 
Los Angeles, California. It manufactured and sold indus¬ 
trial electronic equipment to commercial users and spe- 

* Sales to the United States Government of poods shipped into the District 
of Columhia arc treated under the WS Reputations as “District sale*” whether 
or not effected by an agent located in the District of Columbia. There is no 
issue on this appeal with respect to such Government sales. 
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cial apparatus for the United States Government (App. 
2-3,60-61). 

Approximately 7% of RCA’s total sales to customers 
located in the District of Columbia during the taxable 
years were sales by the Engineering Products Depart¬ 
ment. Xo employee, officer, agent or representative of 
the Engineering Products Department who had anything 
to do with sales to customers located in the District of 
Columbia resided in or had office space in the District of 
Columbia during the taxable years involved (App. 31, 
35).* 

During the taxable years, the Engineering Products 
Department had an office in the Commonwealth Building, 
1625 K Street, X.W., Washington, D. C. The principal 
function of the Washington office of Engineering Prod¬ 
ucts Department was to maintain contact with and to 
assist the Federal Government in connection with its 
needs for electronic equipment, chiefly with respect to 
military equipment, such as radar, sonar and special 
communications devices (App. 3, 120). 

The principal activities of the respondent in the Dis¬ 
trict of Columbia had no connection with sales made to 
customers located in the District. These activities con¬ 
sisted of the work of the Washington offices of the Patent 
Department and the RCA Frequency Bureau which had 
no connection organizationally or otherwise with the four 
product departments which carried on RCA’s manufac¬ 
turing and selling operations. 

The Washington office of the Patent Department, whose 
headquarters were at Princeton, Xew Jersey, was a patent 

* Sales to the United States Govermncnt of goods shipped into the District 
of Columbia are treated under the 1948 Regulations as “District sales” whether 
or not effected by an agent located in the District of Columbia. There is no 
issue on this appeal with respect to such Government sales. 
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search office and training office for RCA patent attorneys 
(App. 3, G5). The personnel of the Washington Patent 
Department office, consisting of six to nine professional 
employees and three secretarial employees, had nothing 
to do with sales of RCA products (App. 3). Its only 
connection with other departments and divisions of RCA 
whs to handle patent disclosures originating therein, and 
the Washington office of the Patent Department was used 
only by its own personnel ( id .). 

The RCA Frequency Bureau was a part of the Labora¬ 
tories Division located at Princeton, New Jersey (App. 
3, 70). The staff of the Washington Frequency Bureau 
office, consisting of three professional employees and three 
secretaries, had nothing to do with the sale of RCA 
products (App. 3-4. 69). The function of the Frequency 
Bureau was to advise the petitioner and its subsidiaries 
on the use and assignment of frequencies granted by the 
Department of State, the Federal Communications Com¬ 
mission, and the military departments, and to obtain 
licenses for use of frequencies by RCA companies and 
subsidiaries (App. 3-4, 69). 

To summarize, the employees of the respondent and its 
offices in the District either were maintained solely for 
liaison purposes with the United States Government or, 
in the case of the branch offices of the Patent Department 
and the Frequency Bureau, were concerned solely with 
matters having no connection with sales of the respond¬ 
ent's products. The respondent's contacts with custom¬ 
ers in the District were by mail, telephone, or by traveling 
representatives from outside the District. 

None of the above sales of respondent’s products to 
customers located in the District of Columbia were prin¬ 
cipally secured, negotiated or effected by any employee. 
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agent, officer or branch of respondent located in the Dis¬ 
trict of Columbia (App. 12, 14, 28, 35-36). Respondent 
prepared and filed its franchise tax returns for 1949, 
1950 and 1951 on the basis of regulations of the District 
Commissioners which provided that only such sales as 
were principally secured, negotiated or effected by any 
employee, agent, officer or branch of a taxpayer located 
in the District of Columbia were to be considered “Dis¬ 
trict Sales” in apportioning income between business 
carried on within and without the District for the purpose 
of computing franchise tax liability. 

Those regulations were in force during the tax years 
and, as will hereafter be shown, were valid regulations 
entirely consistent with the terms of the statute under 
which they were adopted. 

Moreover, even assuming arguendo that respondent’s 
tax liability for the years 1949, 1950 and 1951 was to be 
determined under regulations not promulgated until 1953, 
it would by no means follow that the assessment of alleged 
deficiencies against respondent for those years was in 
accordance even with the 1953 regulations. In the event 
the Court should decide that the 1953 regulations were 
applicable, the case would have to be remanded to the 
court below for further proceedings and consideration in 
the light of that ruling. 

Statutes and Regulations Involved 

The statutes and regulations involved are set forth in 
the petitioner’s brief at pages 8-17, inclusive. 

Summary of Argument 

The District of Columbia Income and Franchise Tax 
Act of 1947, as amended by the Act of May 3, 1948, 



10 


imposes a franchise tax upon every corporation for the 
privilege of carrying on or engaging in trade or business 
within the District. Respondent is concededly subject to 
the tax. The dispute is over how the income subject to 
the tax should be determined. 

The Act provides (Section 2, Title X) that if the trade 
or business of a corporation is carried on both within 
and without the District “the net income derived there¬ 
from” shall be deemed to be income from sources within 
and without the District, and that where the income of a 
corporation is derived from sources both within and with¬ 
out the District, “the portion thereof subject to tax” shall 
be determined under regulations prescribed by the Com¬ 
missioners of the District of Columbia. 

Under the express authority so conferred by the Statute 
(Section 2, Title X), the Commissioners duly promulgated 
apportionment regulations in 194S which were in force 
during the taxable years 1949, 1950 and 1951. 

The petitioner has not contended that the regulations 
in force during the years 1949, 1950 and 1951 were in¬ 
correctly construed by the District of Columbia Tax Court 
in the decision below. 

The argument of the petitioner in this Court is that 
the 194S apportionment regulations were an invalid exer¬ 
cise of the authority granted to the Commissioners by 
Congress. That argument is squarely in conflict with the 
decision of this Court in Lever Bros. Co. v. District of 
Columbia. 92 App. D. C. 147, 204 F. 2d 39 (1953), wherein 
this Court expressly considered and upheld the validity 
of the apportionment formula contained in Section 
10-2(d)(l)a of the 194S regulations—the regulations 
whose validity is attacked by the petitioner on appeal. 

Moreover, the decision of the Tax Court below in this 
case that the 194S regulations were valid under the 
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Franchise Tax Act was not a novel decision. The validity 
of those regulations had twice been upheld by the Tax 
Court in conformity with the remand of the Owens- 
Illinois Glass Company and Lever Bros, cases. 

In the face of that judicial authority, the petitioner now 
urges that the regulations were a nullity from the begin¬ 
ning and that the Commissioners’ regulations promulgated 
August 6, 1953 are operative from January 1, 194S to pre¬ 
scribe the method by which taxpayers shall compute their 
income from sources within and without the District. 

The cases cited by the petitioner as support for its 
position are not in point. Those cases deal with situations 
in which there were either no prior regulations in force 
covering the subject or sucli prior regulations were erro¬ 
neous under the statute to which they related. 

The respondent, per contra, relies upon a decision of the 
Supreme Court of the United States which is clearly con¬ 
trolling. The rule followed in that case is that where there is 
a valid regulation in force during a particular taxable year 
which governs the determination of tax liability, a regu¬ 
lation adopted after the close of such year changing the 
prior valid regulation so as to impose additional tax 
liability will not be given retroactive effect. Helvering v. 
R. J. Reynolds Tobacco Company, 306 U. S. 110 (1939). 
This is particularly true of the “legislative” type of regu¬ 
lation involved in this case, where the statute expressly 
directs the Commissioners to supply the regulations pro¬ 
viding how the income subject to the franchise tax is to 
be determined where, as here, the taxpayer has income 
from sources both within and without the District. 

The petitioner claims that the regulation promulgated 
in 194S for apportioning total income between District and 
non-District income was erroneous and meaningless under 
the statute. Nothing in the provisions of the Franchise 
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Tax Act supports that conclusion. The legislative history 
of the Franchise Tax Act, particularly the amendment of 
May 3, 1948, indicates that the apportionment regulation 
adopted in 194S, contemporaneously with the 1948 amend¬ 
ment, is a reasonable reflection of the intent and purpose 
of Congress. 

The petitioner seeks to create the impression that the 
apportionment formula in the 194S regulations provides 
an absurd or patently erroneous test. That is not true. 
The State of South Carolina has in the income tax statute 
itself an apportionment formula containing almost iden¬ 
tical language with that found in the 1948 regulations of 
the District Commissioners. The State of Tennessee in 
its statute taxing net earnings also includes a closely 
analogous test in the allocation of sales income. 

The petitioner’s repeated assertion that the respondent 
had income from sources within the District to the extent 
of its sales to District customers assumes the very ques¬ 
tion which the statute itself leaves undertermined. The 
statute says that, in the case of a corporation engaged in 
business both within and without the District, the net 
income of such corporation shall be deemed to be income 
from sources within and without the District, and au¬ 
thorizes the Commissioners to prescribe what portions 
shall be subject to tax. The Commissioners did so pre¬ 
scribe in the regulations issued in 1948. 

The present dissatisfaction of the District of Columbia 
with its own 1948 regulations does not provide a basis in 
law for saying that what the Commissioners did is repug¬ 
nant to the statute under which they acted. The 1948 
regulations under the Income and Franchise Tax Act are 
valid and controlling. 
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ARGUMENT 

I 

The 1948 Regulations govern the computation of 
“District Sales” for the purpose of determining what 
part of the respondent’s net income for the years 1949, 
1950 and 1951 is subject to tax. 

Section 1, Title X of the District of Columbia Income 
and Franchise Tax Act of 1947, as amended (§47-1580, D. C. 
Code 1951), provides, in part, that: “It is the purpose 
of this article to impose # * * (2) a franchise tax upon 
every corporation and unincorporated business for the 
privilege of carrying on or engaging in any trade or busi¬ 
ness within the District * * V’* 

Section 2, Title X of the District of Columbia Income 
and Franchise Tax of 1947, as amended (§47-15S0a, D. C. 
Code 1951) is the controlling section in this case. It deals 
with apportionment of income derived from business car¬ 
ried on both within and without the District. It states, in 
part, that: 

“Sec. 2— Allocation and Apportionment— 

“* * * If the trade or business of any corpo¬ 

ration or unincorporated business is carried on or 
engaged in both within and without the District, 
the net income derived therefrom shall, for the pur¬ 
poses of this article, be deemed to be income from 
sources within and without the District . Where the 

♦All of the respondent's income is derived from its trade or business and it 
has no “other income" derived from sources within the District. Accordingly, 
that part of Section 1, Title X which provides that the measure of the franchise 
tax shall include “such other net income as is derived from sources within the 
District" is wholly beside the point. 
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net income of a corporation or unincorporated busi¬ 
ness is derived from sources botli within and with¬ 
out the District, the portion thereof subject to tax 
under this article shall be determined under regu¬ 
lation or regulations prescribed by the Commis¬ 
sioners/** 

The only income of respondent is the net income which it 
derives from its trade or business. The “portion thereof” 
subject to tax is to be determined under regulations pre¬ 
scribed by the Commissioners of the District of Columbia. 

The above authority granted to the Commissioners to 
prescribe regulations governing the apportionment of in¬ 
come is separate from and in addition to the general 
authority to prescribe rules and regulations necessary for 
the enforcement of the Income and Franchise Tax Act 
provided in Section 1, Title XVI of such Act (<§47-1595, 
D. C. Code 1951). 

On this appeal, the Court is concerned, therefore, with 
authority expressly conferred by Congress on the Com¬ 
missioners of the District of Columbia to determine 
through regulations what portion of a corporation’s total 
net income shall be subject to tax where, as in the present 
case, the corporation’s total net income is from a trade or 
business carried on both within and without the District 
of Columbia. 

In Section 10-2 of the 1948 Regulations, the Commis¬ 
sioners of the District of Columbia exercised the 
authority expressly granted to them by Congress to 
determine what portion of the total income of a corpo¬ 
ration engaged in trade or business partly within and 
partly without the District should be used to measure the 
franchise tax of that corporation. 


* Emphasis ours throughout. 
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As regards income from sales of tangible personal prop¬ 
erty partly within and partly without the District (the 
only kind of income in issue in this case), the Com¬ 
missioners decided that the portion of such income to be 
apportioned to the District should be such percentage of 
the total as the District sales bore to total sales. 

The Commissioners went on to provide that “District 
sales” should mean “all sales made which were prin¬ 
cipally secured, negotiated or effected by owners, em¬ 
ployees, agents, officers and branches of the corporation 
or unincorporated business located in the District * * 

A. The 1948 Regulations Are Valid Regulations. 

The entire argument of the petitioner in this Court 
comes down to this: That the 194S apportionment Regu¬ 
lations referred to above are invalid because they exceed 
the authority conferred by Congress upon the Commis¬ 
sioners of the District of Columbia in Section 2, Title X 
of the Income and Franchise Tax Act, which is quoted 
above. 

Today, in the latter part of 1955, the District of Co¬ 
lumbia argues that the apportionment regulations first 
promulgated in 1948, and again promulgated on January 
7, 1949, and again promulgated on October 16, 1950, were 
an illegal and invalid exercise of authority granted by 
Congress. 

That argument is squarely in conflict with the decision 
of this Court in Lever Bros. v. District of Columbia, 92 
App. D. C. 147, 204 F. 2d 39 (1953). 

In the Lever case this Court expressly considered and 
upheld the validity of the apportionment formula con¬ 
tained in Section 10-2(d)(l)a of the 1948 Regulations. 
That is the apportionment formula which RCA seeks to 
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have govern the measure of its tax liability for the years 
1949, 1950 and 1951. 

In the Lever case, the taxpayer maintained no office in 
the District of Columbia, but this Court found that it was 
carrving on “commercial aetivitv’’ in the District of 
Columbia by reason of extensive solicitation by salesmen 
in the District which resulted in a large volume of sales 
and shipments to customers in the District, citing Ouens- 
Illinois Glass Co. v. District of Columbia, 92 App. D. C. 
15, 204 F. 2d 29 (1953). Lever Brothers was not able to 
come within the excepting provisos in $47-1551c(h) and 
§47-1580 of the D. C. Code, since it was found to have 
resident agents in the District of Columbia and hence was 
“engaged in trade or business” in the District. 

Turning to the measure of the tax, this Court found 
that the regulations of the District Commissioners pro¬ 
viding for the apportionment of net income between 
sources within and without the District, were valid 
regulations. The case was remanded to the District of 
Columbia Tax Court (formerly the Board of Tax Appeals) 
to determine whether Lever’s sales were “principally 
secured, negotiated or effected” by an agent or branch 
“located in the District” within the meaning of the regu¬ 
lation. That regulation was Section 10-2(d)(l)a of the 
1948 regulations and was repeated without change in the 
promulgations of January 7, 1949 and October 16, 1950. 

It is clear that the significance of the word “located” 
in the regulations in force during 1949, 1950 and 1951 
was not overlooked by this Court in upholding the validity 
of those regulations in Lever Bros. Co. v. District of 
Columbia, supra. For example, in the opinion in the Lever 
case, at pages 45-46, footnote 38, this Court noted that 
the Board’s opinion found that although “many of the 
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orders from Safeway * # * came to # * * Baltimore 
* * # directly by mail and without specific solicitation 

on behalf of [Lever] * * * they were to a substantial 

extent induced or promoted by the sales manager of 
[Lever’s] Baltimore Division on his monthly or semi¬ 
monthly trips into the District.’’ 

The Board of Tax Appeals had included all the Safeway 
sales in the tax computation. This Court said: 

“We do not take these conclusions to be the equiva¬ 
lent of a finding that all the Safeway sales were 
‘principally secured’ by someone ‘located in the 
District’ # * * The status of Lever’s sales to 

Safeway is therefore one of the matters to be con¬ 
sidered by the Board on remand, when it applies 
the proper regulation to the case.” 

On remand of the Lever case, the Tax Court applied 
“the proper regulation” to the facts of that case and 
found that none of the Safeway sales were principally 
secured, negotiated or effected by employees, agents or 
officers of Lever “located in the District.” The district 
manager of Lever, who was evidently responsible for 
promoting the Safeway sales, was not located in the Dis¬ 
trict of Columbia, but came over on periodic trips from 
the company’s branch office in Baltimore. The similarity 
to the respondent’s factual situation is striking. 

The District of Columbia did not appeal that decision. 

The District’s present contention that Section 
10-2(d)(l)a of the Regulations in force during 1949, 1950 
and 1951 was a nullity and of no effect under the statute 
is squarely in conflict with judicial authority upholding 
the validity of that regulation. The contention is wholly 
without merit. 
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The petitioner's repeated assertion that respondent 
had income from sources within the District of Columbia 
to the extent of its sales to District customers assumes 
the very question which the statute itself leaves undeter¬ 
mined. The Franchise Tax Act does not prescribe what 
is income from sources within the District of Columbia 
in the case of a corporation engaged in business both 
within and without the District. It says that, in those 
circumstances, the net income of such a corporation shall 
“be deemed to be income from sources within and without 
the District/’ and authorizes the Commissioners to pre¬ 
scribe what portion shall be subject to tax. 

That the Commissioners did in the 194S Regulations. 
Xow the District is dissatisfied with the results produced 
by what the Commissioners did. That does not, however, 
provide a basis in law for saying that what the Com¬ 
missioners did is repugnant to the statute under which 
they acted. 

Because of the practical difficulty of defining what is 
income from a single geographical area, the statute leaves 
to the judgment of the Commissioners the prescribing of 
regulations for determining the taxable portion of the 
taxpayer’s income. The statute contemplates the use of 
allocation and apportionment formulae. It does not pro¬ 
vide that all receipts from sales to District customers 
shall be income from sources within the District. Xor do 
any of the provisions of the statute indicate that such is 
the purpose of the taxing act. In fact, the contrary seems 
to be true. 

Even today, the regulations in effect—the 1953 Regu¬ 
lations which the petitioner so strenuously argues should 
be applied to the tax years 1949, 1950 and 1951—do not 
provide that all receipts from sales to customers located 
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in the District of Columbia shall be deemed income from 
sources within the District. The test under the 1953 
Regulations of “District sales” is whether they were 
“sales to District customers the income from which is 
fairly attributable to the trade or business carried on or 
engaged in within the District * * 

The italicized portion of the 1953 Regulations is not 
meaningless; it means that in order for a sale to a cus¬ 
tomer located in the District of Columbia to be a “Dis¬ 
trict sale,” there must be more of a showing than simply 
that the purchaser was located in the District. But under 
the petitioner’s argument, the 1953 regulation, like the 
1948 regulation, is inconsistent with the statute and is 
therefore void. 

B. A Subsequent Regulation Changing a Prior Valid 
Regulation so as to Impose Additional Tax there¬ 
under Will Not Be Given Retroactive Effect. 

By order of the Board of Commissioners dated March 
17, 1953, Section 10-2(d)(l)a of the Regulations was 
amended by striking out the word “located” in the defini¬ 
tion of “District sales”. Nothing in the order of March 
17, 1953 gave any indication of an effective date for the 
amendment other than the date of the promulgation itself. 

On August 6, 1953 the Board of Commissioners further 
amended Section 10-2(d)(l)a with the evident intent of 
eliminating the “located” test for sales activitv. Section 
15 of the amendment of August 6, 1953 provided that such 
amendment should apply to taxable years beginning on 
.Tanuarv 1, 194S and to succeeding taxable vears. It was 
pursuant to the 1953 amendment that the Assessor 
asserted the deficiency in question against the respondent 
with respect to its franchise tax returns for the years 
1949, 1950 and 1951 which had been duly filed and the tax 
shown therein paid. 
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Where there is a valid regulation in force during a par¬ 
ticular taxable year which governs the determination of 
tax liability, the rule is that a regulation adopted after 
the close of such year, changing the prior valid regulation 
so as to impose additional tax liability, will not be given 
retroactive effect. Helvering v. R. J. Reynolds Tobacco 
Co ., 306 U. S. 110 (1939). 

In that case, involving an “interpretative” regulation, 
the question was whether gain to a corporation from the 
purchase and sale of its own shares in 1929 constituted 
gross income. Article 66 of Treasury Regulation 74, pro¬ 
mulgated under the Act of 1928 provided that the sale by 
a corporation of its treasury stock was a capital trans¬ 
action resulting in no gain or loss to the corporation. In 
1934, the Commissioner amended Article 66 to provide 
that a corporation dealing in its own shares would realize 
gain or loss. This 1934 amendment was deemed applicable 
as of 1928 and was applied to assert a deficiency against 
the taxpayer for 1929. 

The statutory authority for making the 1934 amendment 
effective as of 1928 was the familiar provision (Section 
605 of the Revenue Act of 1928) that any amendment of 
a Treasury Regulation might, with the approval of the 
Secretary, be applied without retroactive effect. Since 
there was no such approval here, the Commissioner 
applied the regulation with retroactive effect. 

The Supreme Court held that such retroactive applica¬ 
tion of the regulation was improper, and that the Rey¬ 
nolds Company’s tax liability for the year 1929 was to be 
determined in conformity with the regulations then in 
force. The Court pointed out that Section 605 was in¬ 
tended to give the Treasury power to correct misinter¬ 
pretations, inaccuracies or omissions in the regulations 
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retroactively. The Court stated that, even though the 
amending regulation had the sanction of Congressional 
reenactment, it could not be enforced retroactively “in 
the teeth of the former regulation which received Con¬ 
gressional approval, by the passage of successive Revenue 
Acts including that of 1928.” 

In this case, the facts are even stronger for denying 
retroactive effect than those of Helvering v. R. J. Rey¬ 
nolds Tobacco Company, supra. First, instead of the 
validity of Federal regulations being established by 
reenactments of the basic legislation, the validity of the 
District regulations has been established by an authori¬ 
tative holding of this Court. 

Second, a regulation adopted under a specific statutory 
directive to prescribe what portion of the income of a 
corporation doing business both within and without the 
District shall be subject to District franchise tax is of the 
“legislative” rather than the “interpretative” type in¬ 
volved in the Reynolds case. 

See: 

Surrey, “The Scope and Effect of Treasury 
Regulations,” 88 IT. of Pa. L. Rev. 556, 557- 
558 (1940); 

Alvord, “Treasury Regulations and The Wilshire 
Oil Case,” 40 Col. L. Rev. 252, 259 (1940). 

Third, the District of Columbia Income and Franchise 
Tax Act does not contain any provision similar to that 
found in the Federal revenue statutes which impliedly 
authorizes the retroactive application of regulations. An 
amendatory regulation by the District Commissioners 
should, therefore, be applied only prospectively unless it 
clearly appears that the prior regulation was invalid. 
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That is particularly true as to regulations of the legis¬ 
lative type involved in this case. In the article by Alvord, 
supra, the author states (at p. 264): 

“The power to change legislative regulations 
offers no serious difficulties. So long as the dele¬ 
gated legislative power is in effect, there should be 
no doubt that authority exists to amend prospec¬ 
tively, subject, of course, to the limitation that the 
amended regulation shall be reasonable, and within 
the granted power. * * * A retroactive amend¬ 

ment of legislative reputations. however, stands on 
a different footing. The retroactive application of 
an amendment of a legislative regulation, precisely 
as in the case of the retroactive application of a 
statute, should be avoided: and, as in the case of a 
statute, an amendment of a legislative regulation 
should be construed if at all possible to have pro¬ 
spective application only. As a matter of policy, 
an administrative official should not have power to 
amend retroactively a legislative regulation adverse 
to the individual. As a matter of law, it would seem 
sound to require specific statutory authority.” (Em¬ 
phasis supplied.) 

The tax treatment contended for by the respondent in 
this case is supported by considerations of common sense 
and fairness. Congress provided that the matter of appor¬ 
tionment of net income between sources within and with¬ 
out the District should be in accordance with regulations 
prescribed by the Commissioners. The District Commis¬ 
sioners duly promulgated a reasonable and valid regu¬ 
lation on that subject. The respondent could not go to 
the statute for an apportionment formula. Instead, the 
respondent was required to turn to the apportionment 
formula in the regulations to plan how to conduct its busi¬ 
ness, to find out how to file its return and how to compute 
its tax. 
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After valid directive regulations were promulgated and 
followed by taxpayers, the Commissioners should not be 
permitted to put forth an amendment to such regulations 
retroactively creating deficiencies in the returns of tax¬ 
payers who duly filed and paid their tax under the prior 
regulations. See Helvering v. Reynolds. 313 U. S. 42S 
(1941); Merten’s Lair of Federal Income Taxation (1943 
Ed.), Sections 3.20, 3.25 and 49.187. 

Nothing to the contrary is found in Manhattan General 
Equipment Co. v. Commissioner, 297 U. S. 129 (1936). In 
that case, the prior regulations were clearly invalid under 
the Revenue Act involved. 

This Court has recently indicated its agreement with 
the Tax Court’s position that retroactive effect will not 
be given to prior valid regulations of the District Com¬ 
missioners under the Income and Franchise Tax Act. See 
District of Columbia v. Ghent, App. D. C. 220 F. 2d 
210 (1955), reversing the Tax Court on other grounds. In 
that case, the Tax Court had held that the regulations in 
force during the taxable years in question (Sections 8-1 (e) 
and (f) relating to the tax on unincorporated businesses) 
governed the determination of tax liability. Both in the 
Tax Court and in this Court on appeal, the District of 
Columbia argued unsuccessfully that the amended regu¬ 
lations should be applied retroactively to cover the situ¬ 
ation. 

C. The 1948 Regulations are Consistent with the 
District of Columbia Income and Franchise Tax 
Act and Represent a Reasonable Exercise of the 
Power Granted by Congress. 

In its “Statement of Points” (Petitioner’s brief p. 17), 
the petitioner contends that the Tax Court erred in holding 
that the regulations adopted by the Commissioners in 
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1948 were applicable to the ascertainment of respondent’s 
net income from District of Columbia sources. 

The petitioner does not contend that the regulations in 
force during the years 1949, 1950 and 1951 were incor¬ 
rectly construed by the Tax Court decision below. By 
its silence on the point in its brief, the petitioner now 
apparently concedes that the Tax Court correctly applied 
the definition of “District sales” in Section 10-2(d)(l)a 
of the 194S Regulations which were in effect in 1949, 1950 
and 1951. 

The District instead claims that Section 10-2(d)(l)a as 
promulgated in 194S was erroneous and meaningless under 
the statute: and that the respondent is liable for a sub¬ 
stantial deficiency in the taxes paid in reliance on and 
in conformity with those regulations, plus interest of 
some $23,000 imposed apparently for the respondent’s 
failure to anticipate the act of the District Commissioners 
in changing their regulations four years after the first 
of the taxable years here involved. 

The apportionment regulation containing the “located” 
test was adopted by the Commissioners immediately after 
the passage of the amendments to the Income and Fran¬ 
chise Tax Act of 1947 by the Act of May 3, 194S, supra. 
That regulation employing the test of sales activity of 
personnel located in the District was a contemporaneous 
interpretation and a valid interpretation of the legislative 
intent in amending the statute. 

To find the regulation invalid in the face of the broad 
grant of authority to the Commissioners to prescribe reg¬ 
ulations, there must be a clear indication in the statute 
that income which was not apportioned to the District 
under the 194S formula was required by the statute to 
be apportioned to the District. If a different apportion- 
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ment is not mandatory under the statute, it is manifest 
that the regulations duly prescribed by the Commissioners 
of the District of Columbia must be upheld. 

In Farrel-Birminyham Co., Inc. v. United States, 121 F. 
Supp. 636 (Ct. Cl. 1954), modified on other grounds 125 
F. Supp. 297 (Ct. Cl. 1954), the Court said (at p. 640): 

“Regulations, especially when expressly author¬ 
ized by the applicable statute, carry, of course, a 
strong presumption of validity. It is easy to 
imagine that Congress, in legislating upon so com¬ 
plicated a matter as the one before us, saw the 
need of clarifying Regulations. The statutory 
ensemble does not show a clear meaning, as is evi¬ 
dent from the conflicting decisions referred to 
above. In that situation, Regulations not plainly 
inconsistent with the statute should not be held 
invalid." 

Far from there being any clear indication in the statute 
that a different apportionment formula should be fol¬ 
lowed from that laid down in the 1948 Regulations, Sec¬ 
tion 2 of Title X makes it clear the Congress intended 
that the allocation formula should be prescribed by the 
District Commissioners rather than by Congress. That 
section, which is entitled “Allocation and Apportion¬ 
ment/’ contains that grant of authority to the District 
Commissioners in the following unequivocal language: 

“Where the net income of a corporation or unin¬ 
corporated business is derived from sources both 
within and without the District, the portion thereof 
subject to tax under this article shall be determined 
under regulation or regulations prescribed by the 
Commissioners.” 
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The validity of the 1948 apportionment regulations in 
force during 1949, 1950 and 1951 is shown by the legis¬ 
lative history of the act of May 3, 194S, supra. 

Tiie Income and Franchise Tax Law of the District of 
Columbia was enacted in 1947 as Article I of the District 
of Columbia Revenue Code of 1947. Section 1 of Title X 
(Section 47-15S0, D. C. Code 1951), stated then, as it now 
states: 

“It is the purpose of this article to impose 
# * # a franchise tax upon every corpora¬ 
tion * * * for the privilege of carrying on or 
engaging in any trade or business within the Dis¬ 
trict and of receiving such other income as is de¬ 
rived from sources within the District: * * • 

The measure of the franchise tax shall be that por¬ 
tion of the net income of the corporation • • • 

as is fairly attributable to any trade or business 
carried on or engaged in within the District, and 
such other net income as is derived from sources 
within the District.” 

At that time, there was no counterpart of the present 
proviso to Section 1, Title X of the Act, excepting income 
from the sale of tangible personal property by a corpora¬ 
tion not engaged in trade or business within the District. 
That proviso was added by the Act of May 3, 1948. 

The definition of “trade or business” in Section 4(h) 
of Title I of the 1947 Act (Section 47-1551c(li), D. C. 
Code 1951), was the same as it is now, but without the 
two provisos added by the Act of May 3, 1948, excluding 
from “trade or business” (1) sales of tangible personal 
property, regardless of where title passed, by “non- 
located” corporations and (2) sales of tangible personal 
property by a corporation not “located” in the District 
except for the sole purpose of doing business with the 
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United States. Thus, the original definition of “trade or 
business” was all-inclusive, covering “the engaging in or 
carrying on of any trade, business, profession, vocation or 
calling or commercial activity in the District of Columbia”. 

The predecessor of the 1948 Regulations dealing with 
apportionment of income between sources within and 
sources without the District was Section 10-2(d)(l) of 
the Regulations promulgated November 28, 1947. This 
predecessor regulation provided that where the sale was 
of goods delivered from stock located outside the District 
to the buyer in the District and title to the goods passed 
in the District, then 100% of the gross income from such 
sale should be included in the numerator of the fraction 
in the apportionment formula. If title to the goods passed 
outside the District and if the sale resulted from the 
personal solicitation made by the seller or his agent in 
the District in the course of a trade or business carried 
on within the District, then 50% of the gross income from 
such sale was required to be included in the numerator 
of the fraction in the apportionment formula. 

Under those 1947 Regulations, businesses without any 
District branch offices selling tangible personal property 
to customers in the District became subject to the fran¬ 
chise tax. They sought relief in Congress and the Act of 
May 3, 194S was enacted. The Senate Committee Report, 
Sen. Rep. No. 1042, 80th Cong., 2d Sess., states the pur¬ 
pose of the bill as follows: 

“The purpose of the bill is to clarify and limit 
the imposition of a tax upon the income of corpo¬ 
rations or businesses which is ‘derived from sources 
within the District of Columbia.’ Due to the lan¬ 
guage appearing in the existing District of Columbia 
income-tax law, the imposition or assessment of the 


income tax was heretofore made against concerns 
casually engaged in business within the borders of 
the District of Columbia by such means as tele¬ 
phone, mail orders, traveling salesmen, and other 
nonconsistent means of solicitation. This bill will 
correct such situation, and limit the imposition of 
an income tax to those concerns factually engaged 
in business on their owm account or through 
representatives or agents within the District of 
Columbia.’ ’ 

See also House Report No. 1792, SOth Cong. 2d Sess., on 
S. 2409. It is clear that the Committee, in referring to 
“concerns factually engaged in business on their owm 
account”, was referring to the commercial activity which 
was the subject of the bill, namely, sales of merchandise. 

Solicitation of sales by out-of-the-District salesmen of 
a corporation may constitute “commercial activity” in 
the District, but such activity was not deemed by Con¬ 
gress to be enough to cause the corporation to be subject 
to the tax. That is clear from Sen. Rep. No. 1042 on 
S. 2409, quoted above. 

Similarly, in determining what income of the corpora¬ 
tion should be fairly attributable to the business carried 
on in the District, the Commissioners provided in the 
1948 Regulations that such non-taxable activity should 
not be used as the measure of the tax. Sales activity by 
branch offices in the District, how*ever, wmuld give rise to 

income which wmuld be fairlv attributable to the business 

*0 

conducted in the District. Hence, the “located” test in 
1948 Regulations was clearly consistent with the legis¬ 
lative purpose. 

The foregoing analysis is supported by the conclusion 
in Owens-Illinois Glass Co. v. District of Columbia , 204 
F. 2d 29 (App. D. C. 1953). In that case it wras held that 
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a corporation with an office in the District not solely for 
the purpose of doing business with the United States was 
subject to the franchise tax, and the case was remanded 
to the Tax Court for determination of the measure of the 
tax. Shortly after the decision of this Court in Owens- 
Illinois Glass Co., supra, this Court held that the 1948 
apportionment regulation was valid in Lever Bros. Co. v. 
District of Columbia, supra. The Tax Court on remand of 
the Owens-Illinois Glass Co. case from this Court applied 
the 1948 regulations and found that none of the sales by 
Owens-Illinois traveling salesmen to District customers 
were fairly attributable to the located aspects of the 
business. 

The petitioner seeks to create the impression that the 
1948 Regulations employing the test of “located’’ per¬ 
sonnel is an absurd or patently erroneous test. Nothing 
could be further from the truth. The State of South 
Carolina in the apportionment formula contained in its 
income tax law employs the same test in almost identical 
language. Thus, Section 65-233 of the South Carolina 
Code 1952 provides that if the principal business of a 
foreign corporation in Soutli Carolina is selling tangible 
personal property within the State, such foreign cor¬ 
poration shall pay an income tax upon a proportion of 
its entire net income computed upon the basis of the 
arithmetical average of: 

<<♦ • * ( a ) fj ie ra {j 0 0 f the value of the real 

estate and tangible personal property in this State 
during the income year to the value of the total 
real estate and tangible property during the income 
year with no deductions on account of encumbrances 
thereon and (b) the ratio of the total sales made 
within this State during the income vear which 
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were principally secured, neyotiated or effected by 
employees. agents, consignees, officers or branches 
of the taxpayer resident or located in the State 
to the total sales made everywhere during such in¬ 
come year.'* (Emphasis supplied.) 

Likewise, the State of Tennessee employs an allocation 
formula using the test of “located*’ personnel of a cor¬ 
poration doing business both within and without the 
State. Thus, for the purpose of the excise (net earnings) 
tax. Section 1316(2) of the Tennessee Code 1934 provides 
that if the principal business of the taxpayer in the State 
is selling or distributing tangible personal property, the 
entire net earnings shall be apportioned to Tennessee on 
the basis of the ratio obtained by taking the arithmetical 
average of the following three ratios: 

“(a) The ratio of the value of its real estate 

and tangible personal property in this State on 

the dav of the close of its fiscal vear is to the value 
« • 

of its entire real estate and tangible personal prop¬ 
erty then owned by it, with no deductions on 
account of encumbrances thereon. 

“(b) The ratio of the total sales made through 
or by officers, agencies, public or private ware¬ 
houses, or branches located in Tennessee during the 
income year to the total sales made everywhere 
during said year. 

“(c) The ratio of the gross sales to customers 
within Tennessee is to the total gross sales from 
all sources.” (Emphasis supplied.) 

The 1948 regulation of the District Commissioners is 
fair and non-discriminatory. Corporation A, having no 
occasion for frequent contacts with Government regula¬ 
tory agencies, does not have a District office. Corpora- 
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tion B, a competitor, has an office in the District for 
purposes other than sales activity. Both companies sell 
merchandise through traveling salesmen coming into the 
District. The petitioner now contends that Corporation B 
should pay a franchise tax measured by all sales to Dis¬ 
trict customers, whether or not those sales constituted any 
part of the function of the Washington office. Corpora¬ 
tion A escapes taxation completely. 

The Commissioners reasonably concluded in 1948, on 
the basis of the Act of May 3, 194S, that the income of 
a corporation derived from selling merchandise to District 
customers should be apportioned to the District only if 
the corporation actually engaged in selling merchandise 
either directly through branch offices or through resident 
agents located in the District of Columbia. 

II 

Except for the proceeds of sales of merchandise to 
the United States Government delivered in the District 
of Columbia, respondent had no gross income from 
“District Sales”. 

The petitioner, in its Statement of Points on Review 
filed pursuant to the provisions of Rule 36(b)(1) of the 
General Rules of this Court, stated that it would rely on 
the following point, among others, on the appeal of this 
case: 

“2. The District of Columbia Tax Court erred 
in finding that the sales of products manufactured 
and sold by petitioner Radio Corporation of Amer¬ 
ica in the District of Columbia were not principally 
secured, negotiated, or effected by employees, 
agents, officers, or branches of Radio Corporation 
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of America located in the District of Columbia; 
and in cancelling the assessments of corporation 
franchise taxes against petitioner on the ground 
that the sales made by Radio Corporation of Amer¬ 
ica in the years 1949, 1950 and 1951 were not tax¬ 
able sales under the Regulations in effect prior to 
August 6, 1953. 7 ' 

In the petitioners “Statement of Points’’ appearing 
at page 17 of its brief, the petitioner makes no reference 
to the above quoted point. Moreover, no reference is made 
to the point in argument in petitioner’s brief. Apparently 
the petitioner has now abandoned that point. 

The abandonment of the point is not difficult to under¬ 
stand. The question whether the sales of the respond¬ 
ent’s merchandise to purchasers in the District of 
Columbia were within the definition of “District sales” 
contained in Section 10-2(d)(l)a of the 194S Regulations 
in force during 1949, 1950 and 1951 is purely a question 
of fact. The District of Columbia Tax Court found that 
none of the sales of the respondent to customers in the 
District of Columbia were principally secured, effected 
or negotiated by any officer, employee, agent or branch 
of the respondent located in the District of Columbia. 
The Tax Court accordingly found that none of the 
respondent’s sales to District customers were “District 
sales” for the purpose of the apportionment factor (ex-' 
cept of course for the sales to the United States Govern¬ 
ment of merchandise delivered in the District of 
Columbia.) 

The findings of fact of the District of Columbia Tax 
Court on this point are amply supported by the record 
in the court below. To the extent that the petitioner 
places any reliance in this appeal on the second “Point 
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on Review” quoted above, the findings of fact made by 
the District of Columbia Tax Court on the record in the 
case completely refute that point. 

Conclusion 

The Tax Court was correct in holding that the liability 
of respondent for franchise taxes for the years 1949, 1950 
and 1951 was governed by the apportionment regulations 
of the Commissioners of the District of Columbia promul¬ 
gated August 31, 1948 and in cancelling the assessment of 
additional franchise taxes against respondent for the 
years 1949, 1950 and 1951 made by the Assessor under 
the regulations promulgated in 1953. 

Respectfully submitted, 

Robert G. Zeller, 

John A. Gilmore, 
Attorneys for Radio Corporation 
of America , 

63 Wall Street, 
New York 5, New York. 
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QUESTION PRESENTED 

The question presented on this appeal is whether regula¬ 
tions adopted by the Commissioners in 1948, pursuant to 
authority contained in the District of Columbia Income and 
Franchise Tax Act of 1947, as amended, for the purpose of 
providing a basis for measuring net income from District 
of Columbia sources subject to franchise tax in the case of 
corporations engaged in business both within and without 
the District of Columbia must be applied to the measure¬ 
ment of respondent’s income for 1949, 1950 and 1951 when 
those regulations have the effect of exempting respondent 
from franchise tax on any of the income made by it through 
its commercial activity and sale of its products to customers 
in the District of Columbia, or whether regulations adopted 
by the Commissioners in 1953, correcting the erroneous reg¬ 
ulations of 1948, and providing that they should apply to 
the year 1948, and to subsequent years, are applicable in 
determining respondent’s liability for franchise tax. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12927 


District of Columbia, Petitioner, 


v. 

Radio Corporation of America, Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This appeal involves the validity of corporation franchise 
taxes assessed against respondent for the calendar years 
1949,1950, and 1951. The assessments of corporation fran¬ 
chise taxes against respondent were made for each of the 
years in controversy on September 21,1954 (App. 5). 1 Re¬ 
spondent appealed from these assessments to the District of 
Columbia Tax Court on December 17, 1954 (App. 6). The 
decision of the District of Columbia Tax Court cancelling, 
in part, the assessments of tax against respondent was 
entered July 22, 1955 (App. 56). The District of Columbia 
filed its petition for review of the decision of the District of 

iThe abbreviation “App.” in this brief refers to the Joint Appendix. 
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Columbia Tax Court with this Court on August 8, 1955 
(App. 148). 

This Court has jurisdiction to review the decision of the 
District of Columbia Tax Court pursuant to the provisions 
of Sections 3 and 4 of Title IX of the District of Columbia 
Revenue Act of 1937, 50 Stat. 673, Ch. 690, as added by Sec¬ 
tion 8 of the Act of May 16, 1938, 52 Stat. 371, Ch. 223, as 
amended by Sections 3(a) and 3(b) of the Act of July 10, 
1952, 66 Stat. 543, Ch. 649 (Sections 47-2403 and 47-2404, 
D. C. Code, 1951). An appeal to the District of Columbia 
Tax Court from an assessment of a deficiency in income or 
franchise tax is authorized by Section 1, Title XV of the 
District of Columbia Income and Franchise Tax Act of 1947, 
as amended. [Act of July 16, 1947, 61 Stat. 328, Ch. 258, as 
amended (Section 47-1593, D. C. Code, 1951)]. 


STATEMENT OF THE CASE 

This appeal involves the validity of District of Columbia 
Corporation Franchise Taxes assessed against respondent 
Radio Corporation of America for the calendar years 1949, 
1950 and 1951 (App. 1, 5-6). During all of these years re¬ 
spondent carried on and engaged in business in the District 
of Columbia, selling to customers in the District of Columbia 
products manufactured by it. Respondent’s sales of its 
products to customers in the District of Columbia during 
the taxable years involved were as follows: 


Taxable Year Involved 


Amount of Gross Sales 
To District Customers 


1949 .$ 4,379,484.54 

1950 . 6,516,117.66 

1951 . 5,202,093.57 


Total 


$16,097,695.77 

(App. 4) 
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Respondent conducts its commercial operations through 
various departments (App. 1-2). These departments and 
their functions are as follows: 

Home Instrument Department — This depart¬ 
ment manufactures and sells radio, television and 
phonograph sets (App. 2). 

Record Department —This department manufac¬ 
tures, sells and leases phonograph and other re¬ 
cording records (App. 2). 

Tube Department —This department manufac¬ 
tures and sells electronic tubes, tube parts, tube¬ 
making machinery and batteries (App. 2). 

Engineering Products Department —This depart¬ 
ment manufactures and sells industrial electronic 
equipment and special apparatus (App. 2). 

Patent Department —This department conducts 
research and maintains a training office for re¬ 
spondent’s patent attorneys (App. 3). 

Frequency Bureau —This bureau advises re¬ 
spondent and its subsidiaries on the use and 
assignment of frequencies granted by the Federal 
Government and obtains licenses for use of fre¬ 
quencies (App. 3). 

During the taxable years 1949, 1950 and 1951 respondent 
physically had and maintained offices in the District of Co¬ 
lumbia for the transaction of its business. These offices were 
located in the Commonwealth Building in Washington, D.C., 
and at 1757 K. St., N.W., Washington, D.C., and were oc¬ 
cupied and used by respondent’s employees attached to the 
Tube Department, the Engineering Products Department, 
the Patent Department, and the Frequency Bureau (App. 
2-4). The office occupied and used by the Tube Department 
in the District of Columbia was not, however, opened until 
May, 1951 (App. 2). 

Sales of respondent’s products were made principally to 
distributors of respondent’s products located in the District 




of Columbia who acted as distributors under letters of ap¬ 
pointment (App. 7,10,12,15-26,31-35). Respondent’s sales¬ 
men and representatives during each of the years 1949-1951, 
came to the District of Columbia from time to time for the 
purpose of negotiating with respondent’s distributors for 
the sale to those distributors of respondent’s products and 
for the purpose of promoting generally the sales of res¬ 
pondent's products in the District of Columbia through the 
distributors (App. S, 11, 13, 26). In the case of the major 
distributor of respondent’s products in the District of Co¬ 
lumbia, namely, Southern Wholesalers, Inc., the Home In¬ 
strument Department which, during the year 1949, had sales 
in the District of Columbia of $3,408,875.33, in the year 1950 
of $5,282,511.93, and in the year 1951 of $3,534,938.98, op¬ 
erated under an allotment system whereby the total output 
of this department’s factories was allocated to its distribu¬ 
tors throughout the country. This system, known as the 
Distributors’ Quarterly Acceptance System was used for 
the purpose of assuring the sale of respondent’s products 
through its distributors. Upon determination by respondent 
of the percentage of the total factory output which it -was 
felt by respondent should reasonably be handled or moved 
by Southern Wholesalers, Inc., the field sales representative 
of that department negotiated with Southern Wholesalers, 
Inc. for acceptance by Southern Wholesalers, Inc. of the 
responsibility to move the quota of products allotted to it. 
Negotiations for acceptance by Southern Wholesalers of its 
allotment of merchandise for the first and third quarters of 
each year were conducted in New Jersey and for the second 
and fourth quarters of each year in Washington, D.C. (App. 
8). In addition, the Home Instrument Department made 
available to Southern Wholesalers, Inc. funds for advertis¬ 
ing products manufactured by this department to which 
fund Southern Wholesalers made equal contributions. These 
advertisements of respondent’s products were made either 
in the name of Southern Wholesalers, Inc., or in the names 
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of retail dealers offering for sale products manufactured by 
the Home Instrument Department (App. 9). From time to 
time representatives of respondent’s Home Instrument De¬ 
partment came to the District of Columbia to attend meet¬ 
ings or gatherings promoted by Southern Wholesalers, Inc., 
or other meetings or gatherings in which that company was 
interested such as dinners to customers, parties given by 
large local department stores and meetings of salesmen for 
the purpose of creating good will and enthusiasm for prod¬ 
ucts manufactured by the Home Instrument Department 
(App. 9). 

The other manufacturing departments maintained by re¬ 
spondent sent their sales representatives into the District 
of Columbia during the tax years for the purpose of pro¬ 
moting sales of the products manufactured by those depart¬ 
ments, although none of these salesmen resided in the 
District of Columbia or were attached to any of the offices 
maintained by respondent in the District of Columbia (App. 
13, 26). 

No contention was made by respondent at the trial of 
this case before the District of Columbia Tax Court that it 
wms not during the tax years here involved engaged in busi¬ 
ness in the District of Columbia, or that it was not liable for 
the franchise tax established by the District of Columbia 
Income and Franchise Tax Act of 1947. This Act imposes a 
tax upon corporations engaged in business in the District of 
Columbia for the privilege of carrying on or engaging in 
that business and of receiving income from sources within 
the District. This Act defines taxable income as the amount 
of net income derived from sources wdthin the District and 
provides, in the case of corporations engaging in business 
both within and without the District of Columbia, that there 
shall be allocated to the District of Columbia so much of the 
net income of the corporation as is subject to tax under the 
Act, the portion thereof to be determined under regulations 
prescribed by the Commissioners to be applied by the 
Assessor. 
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In 1948, the Commissioners adopted regulations pursuant 
to the Franchise Tax Act for the purpose of prescribing a 
method for determining so much of the income of a corpora¬ 
tion engaged in business within and without the District of 
Columbia as should be allocated to the District of Columbia 
for purposes of the assessment of the tax. In connection 
with the sale of tangible personal property the Commis¬ 
sioners, by the 1948 regulations, provided that there should 
be apportioned to the District such percentage of the total 
of the entire gross income derived by a corporation from 
the manufacture and sale of tangible personal property as 
the District sales made during the taxable year bear to the 
total sales made everywhere during the taxable year. In the 
same regulation, however, the Commissioners defined Dis¬ 
trict sales as meaning the gross receipts from all sales made 
“ which were principally secured, negotiated, or effected by 
owmers, employees, agents, officers and branches of the cor¬ 
poration or unincorporated business located in the Dis¬ 
trict/’ In 1953 the Commissioners amended the regulations 
which had theretofore been promulgated by them under the 
Franchise Tax Act so as to define District sales to mean 
“all sales to District customers, the income from which is 
fairly attributable to the trade or business carried on or en¬ 
gaged in wdthin the District, including solicitation in the Dis¬ 
trict by salesmen or other representatives of the taxpayer, 
that portion of sales to customers outside the District, the 
income from wffiich is fairly attributable to the trade or busi¬ 
ness carried on in the District, and sales of tangible personal 
propert the income from which is from District sources /’ 
(Emphasis supplied). The amended regulations were made 
applicable to the tax year or part thereof beginning on 
the first day of January, 1948, and to succeeding taxable 
years. Assessments of District of Columbia Franchise 
Taxes against respondent for the years 1949 through 1951 
were made by the Assessor of the District of Columbia pur¬ 
suant to the regulations promulgated by the Commissioners 


7 


in 1953. It was the contention of respondent before the Tax 
Court that the 1953 regulations were not applicable to it, 
and that none of its income from District of Columbia 
sources through its sales of its products to customers in the 
District of Columbia, with the exception of sales to the 
United States of America, was taxable since these sales 
were not, under the 1948 regulations, “principally secured, 
negotiated, or effected by owners, employees, agents, officers 
and branches of the corporation or unincorporated business 
located in the District.” (App. 1,44, 58-59). (Emphasis sup¬ 
plied) These contentions w^ere accepted by the District of 
Columbia Tax Court. That Court cancelled in their entirety 
the assessments of franchise taxes made against respondent 
based upon sales by respondent of its products in the 
District of Columbia during the tax years in controversy, 
preserving for the purpose of the franchise tax only those 
sales made by respondent to the United States Government 
(App. 53). These sales in the year 1949 amounted to 
$140,479.34, in the year 1950 to $178,150.06, and in the year 
1951 to $291,595.83 (App. 6, 55). 

The question on this appeal is whether, in determining 
respondent’s liability for franchise tax under the District 
of Columbia Income and Franchise Tax Act of 1947, the Tax 
Court was correct in applying the 1948 regulations which, 
in effect, exempted from tax all income from District of 
Columbia sources made by respondent through its commer¬ 
cial activities in the District of Columbia, or whether the 
Tax Court should have applied, as did the Assessor of the 
District of Columbia, the regulations promulgated by the 
Commissioners of the District of Columbia in 1953. It is the 
contention of the District of Columbia that the regulations 


promulgated by the Commissioners in 1953 are the only 
regulations which can be applied for the purpose of deter¬ 
mining, in accordance with statutory requirements, the tax 
to be paid by respondent upon the income derived by it 
from District of Columbia sources, and from its commercial 
activities within the District of Columbia. If the 1948 regu¬ 
lations are applicable, as the Tax Court found, respondent 
is not subject to tax for the years 1949,1950 and 1951 upon 
any of the income derived by it from District of Columbia 
sources through sales of its products to its commercial 
customers in the District of Columbia, notwithstanding that 
the income from District sources through the business con¬ 
ducted by respondent in the District of Columbia amounted 
to $4,379,484.54 in the year 1949, to $6,516,117.66 in the year 
1950, and to $5,202,093.57 in the year 1951. 

STATUTE AND REGULATIONS INVOLVED 

The statute involved is the District of Columbia Income 
and Franchise Tax Act of 1947, as amended, which imposes 
a franchise tax upon the income of corporations engaged in 
business in the District of Columbia. The Regulations in¬ 
volved are those adopted by the Commissioners, as required 
by the District of Columbia Income and Franchise Tax Act 
of 1947, implementing the provisions of that Act for the 
purpose of determining the portion of net income to be 
allocated to the District of Columbia in cases of businesses 
which derive their income from sources both within and 
without the District of Columbia. The applicable provisions 
of the District of Columbia Income and Franchise Tax Act 
of 1947, as amended, are as follows: 

District of Columbia Income and Franchise Tax 
Act of 1947, 61 Stat. 328, ch. 258, as amended by the 
Act of May 3, 1948, 62 Stat. 206, ch. 246, and as 
further amended by Title TV, District of Columbia 
Revenue Act of 1949, 63 Stat. 112, ch. 146: 
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Section 4(h), Article 1, Title I, District of Colum¬ 
bia Income and Franchise Tax Act of 1947, as 
amended (Sec. 47-1551c(h), D. C. Code, 1951). 

“Sec. 4(h) The words ‘trade or business’ include the 
engaging in or carrying on of any trade, business, profes¬ 
sion, vocation or calling or commercial activity in the Dis¬ 
trict of Columbia; and include the performance of the func¬ 
tions of a public office: Provided, however, That the words 
‘trade or business’ shall not include, for the purposes of 
this article— 

“ (1) Sales of tangible personal property where¬ 
by title to such property passes within or without 
the District, by a corporation or unincorporated 
business which does not physically have or main¬ 
tain an office, warehouse, or other place of business 
in the District, and which has no officer, agent, or 
representative having an office or other place of 
business in the District, during the taxable year; or 
“(2) Sales of tangible personal property by a 
corporation or unincorporated business which does 
not maintain an office or other place of business in 
the District and which has no office, agent, or 
representative in the District except for the sole 
purpose of doing business with the United States, 
but such corporations and unincorporated busi¬ 
nesses shall be subject to the licensing provisions 
in title XIV of this article. 

Section 1, Article I, Title III, District of Columbia 
Income and Franchise Tax Act of 1947, as amended 
(Sec. 47-1557, D. C. Code, 1951). 

“Sec. 1. NET INCOME.—For the purposes of this 
article and wherever appearing herein, unless 
otherwise required by the context, the words ‘net 



income* mean the cross income of a taxpayer less 
the deductions allowed by this article.” 

Section 2(a). Article I. Title III. District of Co¬ 
lumbia Income and Franchise Tax Act of 1947. as 
as amended (Secs. 47-1557a(a). D. C. Code. 1951). 

“Sec. 2. GROSS INCOME AND EXCLUSIONS 
THEREFROM.—(a) The words ‘gross income* 
include gains, profits, and income derived from 
salaries, wages, or compensation for personal serv¬ 
ices of whatever kind and in whatever form paid, 
including salaries, wages, and compensation paid 
by the United States to its officers and employees 
to the extent the same is not exempt under this arti¬ 
cle, or income derived from any trade or business 
or sales or dealings in property, whether real or 
personal, other than capital assets as defined in this 
article, growing out of the ownership, or sale of, or 
interest in, such property; also from rent, royalties, 
interest, dividends, securities, or transactions of 
any trade or business carried on for gain or profit, 
or gains or profits, and income derived from any 
source whatever ” 

Sections 1 and 2. Article 7 , Title VII , District of 
Columbia Income and Franchise Tax Act of 1947, 
as amended (Secs. 47-1571 and 47-1571a , D. C. Code , 
1951). 

“Sec. 1. TAXABLE INCOME DEFINED.—For 
the purposes of this title, and unless otherwise re¬ 
quired by the context, the words ‘taxable income’ 
mean the amount of net income derived from 
sources within the District within the meaning of 
title X of this article.” 
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“Sec. 2. IMPOSITION AND RATE OF TAX.— 
For the privilege of carrying on or engaging in any 
trade or business within the District and of receiv¬ 
ing income from sources within the District, there 
is hereby levied for each taxable year a tax at the 
rate of 5 per centum upon the taxable income of 
every corporation, whether domestic or foreign 
(except those expressly exempt under title II of 
this article).” 

Sections 1 and 2, Article 1, Title X, District of Co¬ 
lumbia Income and Franchise Tax Act of 1947, as 
amended (Secs. 47-1580 and 47-1580a, D. C. Code, 
1951). 

“Sec. 1. PURPOSE OF ARTICLE.—It is the 
purpose of this article to impose (1) an income tax 
upon the entire net income of every resident and 
every resident estate and trust, and (2) a franchise 
tax upon every corporation and unincorporated 
business for the privilege of carrying on or engag¬ 
ing in any trade or business within the District and 
of receiving such other income as is derived from 
sources within the District: Provided, however, 
That, in the case of any corporation, the amount 
received as dividends from a corporation which is 
subject to taxation under this article, and, in the 
case of a corporation not engaged in carrying on 
any trade or business within the District, interest 
received by it from a corporation which is subject 
to taxation under this article shall not be consi¬ 
dered as income from sources within the District 
for the purposes of this article. The measure of the 
franchise tax shall be that portion of the net income 
of the corporation and unincorporated business as 
is fairly attributable to any trade or business car¬ 
ried on or engaged in within the District and such 
other net income as is derived from sources within 
the District: Provided, further , That income derived 
from the sale of tangible personal property by a 
corporation or unincorporated business not carry¬ 
ing on or engaging in trade or business within the 
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District as defined in title I of this article shall not 
be considered as income from sources within the 
District for purposes of this article, with the excep¬ 
tion of income from sales to the United States not 
excluded from gross income as provided in title III, 
section 2(b) (13) of this article.” 

4 ‘Sec. 2. ALLOCATION AND APPORTION¬ 
MENT.—The entire net income of any corporation 
or unincorporated business, derived from any 
trade or business carried on or engaged in wholly 
within the District shall, for the purposes of this 
article, be deemed to be from sources within the 
the District, and shall, along with other income from 
sources within the District, be allocated to the Dis¬ 
trict. If the trade or business of any corporation or 
unincorporated business is carried on or engaged 
in both within and without the District, the net in¬ 
come derived therefrom shall, for the purposes 
of this article, be deemed to be income from sources 
within and without the District. Where the net in¬ 
come of a corporation or unincorporated business 
is derived from sources both within and without 
the District, the portion therof subject to tax under 
this article shall be determined under regulation 
or regulations prescribed by the Commissioners. 

The Assessor is authorized to employ any formula 
or formulas provided in any regulation or regula¬ 
tions prescribed by the Commissioners under this 
article which, in his opinion, should be applied in 
order to properly determine the net income of any 
corporation or unincorporated business subject to 
tax under this article.” 

Following enactment of the District of Columbia Income 
and Franchise Tax Act of 1947, the Commissioners of the 
District of Columbia, pursuant to that Act, adopted regula¬ 
tions for the purpose of providing a basis for allocation to 
the District of Columbia of the net income of a corporation 
deriving income from sources both within and without the 
District. The first regulations on this matter were approved 
by the Board of Commissioners of the District of Columbia 
August 28,1947. 


On August 31,1948, the Commissioners promulgated reg¬ 
ulations reading as follows: 

“SEC. 10-2. The measure of the franchise tax 
shall be that portion of the net income of a corpora¬ 
tion or unincorporated business as is fairly attri¬ 
butable to any trade or business carried on or 
engaged in within the District, as defined in the Act, 
and such other net income as is derived from 
sources within the District. The portion of such 
net income which is ‘fairly attributable’ to any 
trade or business or such other net income as is 
derived from sources within the District shall be 
determined by allocation and apportionment there¬ 
of as prescribed in Sections l(K2(b), 10-2(c), 10- 
2(d), 10-2(e).” 

• • • 

“Sec. 10-2(b). The word ‘allocated’ as herein¬ 
after used in reference to income and deductions 
therefrom means a determination based upon ac¬ 
tual figures specifically applicable thereto; and the 
word ‘apportioned’ so used means a ratable portion 
determined on a percentage basis. If the entire 
gross income is derived from engaging in a trade 
or business within the District or from sources 
within the District, all of such income shall be allo¬ 
cated to the District. If the gross income is derived 
from engaging in a trade or business partly within 
and partly without the District or from sources 
both within and without the District, such gross in¬ 
come shall be allocated and apportioned in accord¬ 
ance with the specific provisions or formulae pre¬ 
scribed in these regulations.” 

• • • 

“Sec. 10-2(d). Income from Trade or Business . 

If the trade or business is carried on entirely within 
the District, the entire gross income from trade or 
business shall be allocated to the District. If the 
trade or business is carried on partly within and 
partly without the District, that portion of the 
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gross income from trade or business to be appor¬ 
tioned to the District shall be determined as fol¬ 
lows : 

“(1) Income from sales of tangible personal 
property. 

“a. Where gross income for any taxable year is 
derived from the manufacture and sale or purchase 
and sale of tangible personal property, the portion 
thereof to be apportioned to the District shall be 
such percentage of the total of such gross income 
as the District sales made during such taxable year 
bear to the total sales made everywhere during 
such taxable year. For the purpose of this reg¬ 
ulation the phrase ‘District sales’ shall mean the 
gross receipts from all sales made which were prin¬ 
cipally secured, negotiated, or effected by owners, 
employees, agents, officers and branches of the cor¬ 
poration or unincorporated business located in the 
District; and the phrase ‘total sales’ shall mean the 
gross receipts from all sales.” 

The foregoing regulations promulgated August 31, 1948, 
contained the following provision: 

“Sec. 17. Effective date of Amendments. The 
amendments made by these regulations shall apply 
to the taxable year or part thereof beginning on 
the first day of January, 1948, and to succeeding 
taxable years.” 

On March 17,1953, the Commissioners of the District of 
Columbia amended Section 10-2(d)(l)a of the regulations 
to provide as follows: 

“Sec. 10-2(d)(l)a. Where gross income for any 
taxable year is derived from the manufacture and 
sale or purchase and sale of tangible personal prop¬ 
erty, the portion thereof to be apportioned to the 
District shall be such percentage of the total of 
such gross income as the District sales made during 
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such taxable year bear to the total sales made 
everywhere during such taxable year. For the pur¬ 
pose of this regulation the phrase ‘District sales’ 
shall mean the gross receipts from all sales made 
which were principally secured, negotiated, or ef¬ 
fected by owners, employees, agents, officers and 
branches of the corporation or unincorporated busi¬ 
ness in the District; and the phrase ‘total sales’ 
shall mean the gross receipts from all sales.” 

On August 6, 1953, the Commissioners further amended 
the regulations applicable to income and franchise taxes. 
Section 10-2 of these regulations, as amended on August 6, 
1953, provided as follows: 

“Sec. 10-2. The measure of the franchise tax 
shall be that portion of the net income of the corpo¬ 
ration and unincorporated business as is fairly at¬ 
tributable to any trade or business carried on or 
engaged in within the District, as defined in the 
Act, and such other net income as is derived from 
sources within the District. The portion of such net 
income which is ‘fairly attributable’ to any trade or 
business or such other net income as is derived from 
sources within the District shall be determined by 
allocation and apportionment thereof as prescribed 
in Secs. 10-2(b), 10-2(d), 10-2(e).” 

Section 10-2(b) of the regulations was amended to read 
as follows: 

“Sec. 10-2(b). The word ‘allocated’ as herein¬ 
after used in reference to income and deductions 
therefrom means a determination based upon ac¬ 
tual figures specifically applicable thereto; and the 
word ‘apportioned’ as hereinafter used in refer¬ 
ence to net income means a ratable portion deter¬ 
mined on a percentage basis. If the entire net in¬ 
come is derived from engaging in a trade or busi¬ 
ness within the District or from sources within the 
District, all of such income shall be allocated to the 
District. If the net income is derived from engag- 
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ing in a trade or business partly within and partly 
without the District or from sources both within 
and without the District, such income shall be allo¬ 
cated and apportioned in accordance with the spe¬ 
cific provisions or formulae prescribed in these 
regulations.” 

Section 10-2(d)(l)a of the regulations was amended to 
ead as follows: 

“Sec. 10-2(d). If the trade or business is carried 
on or engaged in wholly within the District, the 
entire net income from trade or business shall be 
allocated to the District. If the trade or business is 
carried on partly within and partly without the 
District, that portion of the net income from trade 
or business to be apportioned to the District shall 
be determined as follows: 

“(1) Income from sales of tangible personal 
property. 

“a. Where income for any taxable year is de¬ 
rived from the manufacture and sale or purchase 
and sale of tangible personal property, the portion 
thereof to be apportioned to the District shall be 
such percentage of the total of such income as the 
District sales made during such taxable year bear 
to the total sales made everywhere during such tax¬ 
able year. Every corporation and unincorporated 
business which carries on or engages in business in 
the District within the meaning of the words ‘trade 
or business’ as defined in the Act is, unless spe¬ 
cifically exempted by some provision of the Act, 
subject to tax. For the purpose of this regulation, 
the phrase ‘District sales’ shall mean all sales to 
District customers the income from which is fairly 
attributable to the trade or business carried on or 
engaged in within the District, including solicita¬ 
tion in the District by salesmen or other represent¬ 
atives of the taxpayer, that portion of sales to cus¬ 
tomers outside the District the income from which 
is fairly attributable to the trade or business car¬ 
ried on in the District, and sales of tangible per- 
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sonal property the income from which is from Dis¬ 
trict sources.” 

By Section 15 of the amendments of August 6, 1953, the 
effective date of those amendments was prescribed as fol¬ 
lows : 

“Section 15. Effective Date of Amendments . 

The amendments made by these regulations shall 
apply to the taxable year or part thereof beginning 
on the first day of January, 1948, and to succeed¬ 
ing taxable years.” 

STATEMENT OF POINTS 

The District of Columbia Tax Court erred in cancelling 
the assessments of Corporation Franchise Taxes against 
respondent for the years 1949,1950 and 1951 on the ground 
that regulations adopted by the Commissioners in 1948 were 
applicable to the ascertainment of respondent’s net income 
from District of Columbia sources even though those regu¬ 
lations had the effect of exempting respondent from paying 
a franchise tax on any of the income derived by it through 
commercial activity in the District of Columbia, and the sale 
by respondent of its products to customers in the District 
of Columbia, during the tax years involved, and erred, fur¬ 
ther, in refusing to affirm the assessments of Corporation 
Franchise Taxes against respondent based upon the appli¬ 
cation to respondent of regulations adopted by the Commis¬ 
sioners in 1953 which were made applicable by the Commis¬ 
sioners to the tax year 1948 and to succeeding tax years, 
and which corrected the erroneous regulations promulgated 
bv the Commissioners in 1948. 

SUMMARY OF ARGUMENT 

The District of Columbia Income and Franchise Tax Act 
of 1947 imposes a franchise tax upon every corporation and 
unincorporated business for the privilege of carrying on or 
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engaging in any trade or business within the District and of 
receiving such other income as is derived from sources 
within the District. This tax is to be assessed against the 
amount of net income derived from sources within the Dis¬ 
trict. In the case of corporations or unincorporated busi¬ 
nesses carrying on or engaging in a trade or business both 
within and without the District and deriving net income 
from sources both within and without the District, the 
statute declares that the portion of such net income subject 
to District of Columbia franchise tax shall be determined 
under regulations prescribed by the Commissioners, and the 
Assessor is authorized to employ any formula or formulas 
provided in any such regulation which, in his opinion, shall 
be applied in order to properly determine the net income of 
any corporation or unincorporated business subject to tax. 
Thus, the District of Columbia Franchise Tax Act of 1947 
requires the imposition of a franchise tax upon the net 
income derived from sources within the District by a corpo¬ 
ration carrying on or engaging in business within the Dis¬ 
trict of Columbia. It is only with respect to corporations 
which carry on or engage in business both within and with¬ 
out the District, that the Commissioners are to prescribe 
regulations for the purpose of allocating to the District so 
much of the net income of such a corporation as represents 
income from sources within the District. 

Respondent, during the tax years 1949, 1950 and 1951, 
carried on and engaged in business within the District from 
which it derived income from District sources. This income 
was obtained from sales to the United States Government 
and from the sale of products manufactured by respondent 
to various customers and distributors of respondent’s prod¬ 
ucts located within the District of Columbia together with 
some income from the leasing of phonograph records. Re¬ 
spondent maintained offices within the District of Columbia 
for the transaction of its activities, and respondent’s officers 
and salesmen were actively engaged in the promotion of the 
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sale of respondent’s products to District customers during 
each of the tax years involved. In 1949, respondent’s sales 
to District customers amounted to $4,379,484.54; in the year 
1950, respondent’s sales to District customers amounted to 
$6,516,117.66, and in the year 1951 respondent’s sales to 
District customers amounted to $5,202,093.57 (App. 4). 
This income was income from District sources. 

In 1948, following enactment of the Franchise Tax Act, 
the Commissioners promulgated regulations which, among 
other things, provided that in the case of corporations de¬ 
riving gross income from the manufacture and sale or pur¬ 
chase and sale of tangible personal property, the portion 
thereof to be apportioned to the District should be such per¬ 
centage of the total of such gross income as the District 
sales made during such taxable year bore to the total sales 
made everywhere during such taxable year. The Commis¬ 
sioners defined District sales as meaning the gross receipts 
from all sales made “which were principally secured, nego¬ 
tiated, or effected by owners, employees, agents, officers 
and branches of the corporation * * # located in the Dis¬ 
trict.” (Emphasis supplied). The District of Columbia Tax 
Court found that none of respondent’s sales were “District 
sales” within the meaning of the 1948 regulations, since 
none of respondent’s officers who were engaged during the 
taxable years in promoting sales of respondent’s products 
in the District of Columbia was located in the District. On 
August 6,1953, the Commissioners of the District of Colum¬ 
bia amended their regulations so as to redefine District sales 
and provided that such sales should mean “all sales to Dis¬ 
trict customers, the income from which is fairly attributable 
to the trade or business carried on or engaged in within the 
District, including solicitation within the District by sales¬ 
men or other representatives of the taxpayer, that portion 
of sales to customers outside the District, the income from 
which is fairly attributable to the trade or business carried 
on in the District, and sales of tangible personal property, 





20 


the income from which is from District sources.’’ The Com¬ 
missioners also provided that the amendments of the regu¬ 
lations should apply to the taxable year beginning on the 
first day of January, 1948, and to succeeding taxable years. 
The Assessor of the District of Columbia, in assessing a 
franchise tax against respondent for the years 1949 to 1951, 
applied the 1953 regulations and, to determine the portion 
of respondent’s income to be apportioned to the District, 
used the percentage which the District of Columbia sales 
made by respondent bore to the total sales made by re¬ 
spondent everywhere during the taxable year. The District 
of Columbia Tax Court cancelled the assessments of fran¬ 
chise tax against respondent, eliminating in their entirety 
the sales made by respondent to its District of Columbia 
customers, with the exception of sales to the United States 
Government, on the ground that the 1948 regulations were 
applicable and that the 1953 regulations could not be ap¬ 
plied. The effect of this determination is to relieve respond¬ 
ent from any tax upon any of the income derived by re¬ 
spondent from District sources through the sale by it of its 
products to District customers during the taxable years 
1949-51, and to exempt from the franchise tax income from 
District sources which the statute says shall be taxed. Reg¬ 
ulations which have this result are directly in conflict with 
the statutory requirements, and, for that reason, do not 
constitute regulations at all. The 1953 regulations, to the 
contrary, provided, within the statutory requirements, a 
method for allocating to the District of Columbia the net 
income which respondent derived from District of Columbia 
sources as a result of its activities within the District of 
Columbia and are the only regulations which can be applied 
in the ascertainment of the franchise tax which respondent 
is required to pay for the privilege of carrying on or engag¬ 
ing in business within the District and of receiving such 
other income as it derived from sources within the District. 
The Tax Court was in error in refusing to affirm the assess- 
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ment of franchise taxes against respondent on the basis of 
the 1953 regulations. Its conclusion that to apply those reg¬ 
ulations would be to give them retroactive effect, was a mis¬ 
interpretation of the nature of the regulations. The regula¬ 
tions are not retroactively applicable; they are the only 
regulations which can be applied under the statute. The 
liability of respondent for franchise tax is fixed by the Fran¬ 
chise Tax Act. This liability, by statute, is a liability for a 
tax at the rate of 5% upon the net income which respondent 
derived from sources within the District during each of the 
years 1949,1950 and 1951. The sales which respondent made 
to its customers in the District of Columbia represented 
income derived by respondent from sources within the Dis 
trict. The 1948 regulations, as determined by the District o r 
Columbia Tax Court, excluded these sales from measure¬ 
ment of the net income of respondent subject to tax; the 
1953 regulations included it. The 1953 regulations were cor¬ 
rectly applied by the Assessor of the District of Columbia 
and his assessments should be affirmed. 

ARGUMENT 

The regulations promulgated August 6, 1953, by the Com¬ 
missioners of the District of Columbia were applicable in 
the ascertainment of the net income fairly attributable to 
the trade or business carried on or engaged in by the re¬ 
spondent within the District of Columbia for the years 
1949, 1950 and 1951. 

Section 1, Article I, Title X of the District of Columbia 
Income and Franchise Tax Act of 1947 states, in part, that: 
“It is the purpose of this article to impose # # • (2) a fran¬ 
chise tax upon every corporation and unincorporated busi¬ 
ness for the privilege of carrying on or engaging in any 
trade or business within the District, and of receiving such 
other income as is derived from sources within the District: 
* * Section 2, Article I, Title X of the District of Colum- 


bia Income and Franchise Tax Act of 1947, provides that 
where a corporation carries on or engages in a trade or 
business wholly within the District, the entire net income of 
that corporation shall be deemed to be from sources within 
the District, and shall be allocated to the District. In cases, 
however, where corporations engage in business within as 
well as without the District of Columbia, Section 2 provides 
that there shall be allocated to the District that portion of 
the total net income of the corporation which constitutes 
income derived from sources within the District. This sec¬ 
tion states in part: 

“Sec. 2. * # • If the trade or business of any cor¬ 
poration or unincorporated business is carried on 
or engaged in both within and without the District, 
the net income derived therefrom shall, for the pur¬ 
poses of this article, be deemed to be income from 
sources within and without the District. Where the 
net income of a corporation or unincorporated busi¬ 
ness is derived from sources both within and with¬ 
out the District, the portion thereof subject to tax 
under this article shall be determined under regu¬ 
lation or regulations prescribed by the Commis¬ 
sioners. The Assessor is authorized to employ any 
formula or formulas provided in any regulation or 
regulations prescribed by the Commissioners under 
this article which, in his opinion, shall be applied in 
order to properly determine the net income of any 
corporation or unincorporated business subject to 
tax under this article/ * 

The regulations which, by Section 2, Article I, Title X of 
the Franchise Tax Act, the Commissioners are authorized to 
prescribe in cases involving corporations engaging in busi¬ 
ness within as well as without the District of Columbia are, 
as stated in that section, intended to be applied by the As¬ 
sessor “* * * in order to properly determine the net income 
of any corporation or unincorporated business subject to 
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tax under this article.” (Emphasis supplied.) By the defini¬ 
tion contained in Section 1, Article 1, Title VII of the Dis¬ 
trict of Columbia Income and Franchise Tax Act of 1947 
# * the words ‘taxable income’ mean the amount of net 
income derived from sources within the District within the 
meaning of Title X of this article.” (Emphasis supplied.) 

Section 1, Article 1, Title X of the District of Columbia 
Income and Franchise Tax Act of 1947, as amended, states 
that the measure of the franchise tax to be assessed against 
corporations engaged in business within the District of 
Columbia • shall be that portion of the net income of 
the corporation and unincorporated business as is fairly at¬ 
tributable to any trade or business carried on or engaged in 
within the District.” 

Any regulation promulgated by the Commissioners which 
does not allocate to the District so much of the net income of 
a corporation engaged in business within and without the 
District as is fairly attributable to the District of Columbia 
is, in effect, no regulation at all. The question, therefore, in 
the application of regulations prescribed by the Commis¬ 
sioners is simply w'hether such regulations result in fairly 
attributing to the District of Columbia the income wrhich the 
corporation or other business derived from sources within 
the District, and wrhich is subject to tax under the Act for 
the privilege of carrying on or engaging in a trade or busi¬ 
ness within the District. A regulation which has the effect 
of absolving from tax net income of a corporation which was 
derived from sources within the District of Columbia is at 
variance with the statutory requirement that such income 
shall be taxed. The Commissioners may not promulgate 
regulations w T hich w T ould relieve a taxpayer of the payment 
of a tax which the District of Columbia Income and Fran¬ 
chise Tax Act of 1947 requires shall be paid. Helvering v. 
Jane Holding Corp., 109 F. 2d 933, cert, denied 310 U. S. 653, 

84 L. Ed. 1418,60 S. Ct. 1102, rehearing denied 311U. S. 725, 

85 L. Ed. 472, 61 S. Ct. 56. Langstaff v. Lucas , D. C. W. D. 
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Ky. 9 F. 2d 691, affirmed 13 F. 2d 1022, cert, denied 273 U. S. 
721, 71 L. Ed 858, 47 S. Ct. 111. 

Radio Corporation of America, during the years 1949, 
1950 and 1951, maintained offices and was engaged in busi¬ 
ness in the District of Columbia. In connection with the sale 
of its products, respondent’s representatives from time to 
time negotiated with its distributors in the District of Co¬ 
lumbia for the purpose of selling its products and, also, 
from time to time during the years 1949, 1950 and 1951 re¬ 
spondent actively engaged either through its own repre¬ 
sentatives, or in conjunction with its distributors, for the 
advertisement and promotion of the sales of its products 
within the District of Columbia (App. 6-35). As a conse¬ 
quence of these activities respondent, in the year 1949, had 
sales to District of Columbia customers in the amount of 
$4,379,484.54. The income derived by respondent from its 
District of Columbia sales during the year 1950 was $6,516,- 
117.66, and its income similarly derived for the year 1951 
was $5,202,093.57 (App. 4). For the year 1949, however, re¬ 
spondent reported on the franchise tax return filed by it 
with the District of Columbia, District of Columbia sales in 
the amount of $69,842.67 in contrast to its actual sales in 
excess of $4,000,000.00. For the year 1950, respondent’s 
franchise tax return which it filed "with the District of Co¬ 
lumbia reported District of Columbia sales in the amount of 
$158,733.53 in contrast to its actual sales in excess of $6,- 
000,000.00. And for the year 1951, respondent stated in its 
franchise tax return that it had District of Columbia sales 
amounting to $150,842.5S whereas, in fact, the sales 
amounted to more than $5,000,000.00 (App. 4). Out of a 
total net income for 1949 of $37,069,963.56, respondent al¬ 
located to the District of Columbia for tax purposes only 
$8,751.96 which, according to respondent’s tax return, re¬ 
sulted in a tax due the District of Columbia of $437.60. For 
the year 1950, out of a total net income of $90,749,804.67, 
respondent apportioned to the District of Columbia $31,- 
103.74 which resulted in a tax due the District of Columbia 
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of $1,555.19. For the year 1951, out of a total net income of 
$40,461,785.10, respondent determined in its tax return 
that the portion allocable to the District of Columbia was 
$13,953.64, which resulted in a tax due the District of Colum¬ 
bia of $697.68 (App. 4). The taxes in controversy resulted 
from a rejection by the Assessor of the District of Columbia 
of the amounts reported by respondent in its franchise tax 
returns for the years in question as being those amounts 
which represented District of Columbia sales and the por¬ 
tion of the net income which was subject to District of 
Columbia tax. The Assessor determined that the actual 
sales made by respondent in the District of Columbia for 
each of the years 1949, 1950 and 1951 were to be applied to 
the total sales made by respondent everywhere for the pur¬ 
pose of obtaining an apportionment factor to be applied to 
the net income derived by respondent so as to ascertain the 
amount of that income which was subject to District of 
Columbia tax. As a result, the Assessor determined that of 
the net income derived by respondent in 1949 in the amount 
of $37,069,963.56, the portion attributable to the District of 
Columbia was $548,780.18 which, when taxed at 5 per cent, 
resulted in a tax due the District of Columbia of $27,439.01 
instead of $437.60 as reported by respondent for that year. 
Consistently, the Assessor determined that for the year 
1950, out of a total net income of $90,749,804.67, the portion 
attributable to the District of Columbia was $1,276,862.68 
which, when taxed at 5 per cent, produced a tax due the 
District of Columbia of $63,843.13 instead of $1,555.19 as 
reported by respondent in its tax return for 1950. For the 
year 1951, the Assessor concluded that out of a total net 
income of $40,461,785.10, the portion attributable to the Dis¬ 
trict of Columbia was $481,236.58 which, at the rate of 5 
per cent, resulted in a tax due the District of Columbia of 
$24,061.83 instead of a tax of $697.68 as reported by re¬ 
spondent for that year on the franchise tax return filed by 
it (App. 5). 
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At the trial of this case before the District of Columbia 
Tax Court, it was conceded by respondent that it had erred 
in reporting on its 1949 franchise tax return, District of 
Columbia sales in the amount of $69,842.67, and that District 
of Columbia sales should have been reported in the 
amount of $140,479.34 which represented sales made by re ¬ 
spondent to the United States Government. These sales, it 
was claimed by respondent, were the only sales which could 
be used to determine respondent’s income from sources 
within the District. A similar concession was made for the 
years 1950 and 1951. Respondent agreed at the trial that 
for the year 1950, its sales within the District were $178,- 
150.06, instead of $158,733.53 as reported by it on its fran¬ 
chise tax return for that year, and conceded also that for 
the year 1951, its sales within the District were $291,595.83 
instead of $150,842.58 wdiich it had reported on its 1951 
franchise tax return (App. 6). The District of Columbia 
Tax Court, in cancelling the assessments of franchise tax 
against respondent for each of the years in question, ac¬ 
cepted those sales to the United States Government con¬ 
ceded by respondent to be taxable sales and excluded all 
other sales of merchandise to customers -within the District 
of Columbia. The basis for this exclusion was a regulation 
promulgated by the Commissioners of the District of Co¬ 
lumbia on August 31, 1948 which defined District sales as 
“the gross receipts from all sales made which were princi¬ 
pally secured, negotiated, or effected by owners, employees, 
agents, officers and branches of the corporation or unincor¬ 
porated business located in the District; # * V’ (Emphasis 
supplied) The District of Columbia Tax Court found that 
none of the sales made by respondent in the years 1949, 
1950 and 1951 to its customers in the District of Columbia 
was principally secured, negotiated, or effected by em¬ 
ployees, agents, officers or branches of respondent located in 
the District of Columbia. The District of Colum¬ 
bia Tax Court declined to apply in this case the regulations 
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adopted by the Commissioners of the District of Columbia 
on August 6, 1953 which defined District sales as meaning 
“ * * * all sales to District customers, the income from which 
is fairly attributable to the trade or business carried on or 
engaged in within the District, including solicitation in the 
District by salesmen or other representatives of the tax¬ 
payer, that portion of sales to customers outside the Dis¬ 
trict, the income from which is fairly attributable to the 
trade or business carried on in the District, and sales of 
tangible personal property, the income from which is from 
District sources.” Notwithstanding that section 15 of the 
August 6,1953 regulations made those regulations applica¬ 
ble to the taxable year or part thereof beginning on the first 
day of January, 1948, and to succeeding taxable years, the 
District of Columbia Tax Court concluded that those regu¬ 
lations could not be applied retroactively. (App. 44) The 
Court, itself, expressed the hope that the applicability of 
the regulations of August 6, 1953, to the question of the 
liability of respondent for tax for the years 1949, 1950 and 
1951 would be presented to this Court for determination 
(App. 50). 

The adoption by the Commissioners on August 6, 1953 
of regulations redefining District of Columbia sales was a 
recognition of the fact that the original regulations of Au¬ 
gust 31,194S 1 would not effectively assure to the District of 
Columbia the tax which the District of Columbia Income and 
Franchise Tax Act of 1947 requires shall be paid by corpo¬ 
rations deriving income as a consequence of engaging in 
business within the District of Columbia. The result of the 
original regulations, under the conclusions of the District 
of Columbia Tax Court is, in fact, to exempt from tax in¬ 
come of a corporation which was without question derived 
from sources within the District. Such a result was neither 
contemplated nor permitted by the Franchise Tax Act of 


1 As construed by the District of Columbia Tax Court. 
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1947. A regulation which has that effect is no regulation at 
all. It is the argument of the District of Columbia in this 
case that the regulations which cover the liability of re¬ 
spondent for tax for the years 1949,1950 and 1951 are those 
promulgated by the Commissioners in 1953. 

The District of Columbia Tax Court found that the sales 
made by respondent to customers in the District of Columbia 
during the years 1949, 1950 and 1951 were not principally 
secured, negotiated, or effected by employees, agents, offi¬ 
cers or branches of respondent located in the District of 
Columbia (App. 51). Respondent’s salesmen in the District 
of Columbia were not attached to respondent’s offices within 
the District of Columbia, but were attached to offices and 
resided outside the District of Columbia (App. 12, 14, 28, 
35). The District of Columbia Tax Court concluded that the 
word “located”, as used in the regulations promulgated by 
the Commissioners in 1948, meant that the agent, owner, 
employee, or officer, securing, negotiating, or effecting a sale 
to a District of Columbia customer must have some perma¬ 
nent connection with the District of Columbia such as a 
residence or attachment to an office or branch of the tax- 
paying corporation in the District of Columbia. (App. 49- 
52) Thus, under the Tax Court’s conclusions, respondent 
was not subject to tax under the regulations adopted in 1948 
irrespective of the amount of solicitation of sales by re¬ 
spondent within the District of Columbia. The effect of this 
conclusion, and of the regulations of 1948 as applied, is ac¬ 
tually to exempt from tax within the District of Columbia 
all income which a corporation engaged in business within 
the District of Columbia receives as a consequence of its 
activities within the District of Columbia so long as the 
agents of the corporation reside without the District of 
Columbia and are not specifically assigned to offices -which 
the corporation maintains within the District of Columbia. 
The vice of this conclusion is that the Franchise Tax Act of 
1947 imposes a tax on every corporation for the privilege of 
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carrying on or engaging in any trade or business within the 
District and of receiving such other income as is derived 
from sources within the District. And under the same Act, 
taxable income is defined as the amount of net income de¬ 
rived from sources within the District within the meaning 
of Title X, Article I of the Franchise Tax Act. In the case 
of respondent, it was not found by the Tax Court, nor could 
that Court have so found, that the sales which respondent 
made in the District of Columbia did not constitute income 
to respondent from sources within the District. No conten¬ 
tion was made by respondent before the District of Colum¬ 
bia Tax Court, or could be made, that it was not engaged in 
business in the District of Columbia within the meaning of 
the Franchise Tax Act. The maintenance of offices by re¬ 
spondent within the District of Columbia, and the activities 
of its agents wdio continuously came to the District of Co¬ 
lumbia for the purposes of soliciting sales of respondent’s 
products to its customers within the District of Columbia 
clearly subjected respondent to imposition of a franchise 
tax. Owens-Illinois Glass Co. v. District of Columbia, 92 
U. S. App. D. C. 15, 204 F. 2d 29, Lever Brothers Company 
v. District of Columbia, 92 U. S. App. D. C. 147,204 F. 2d 39. 
Nothing in the Franchise Tax Act excludes from the net 
income of a corporation subject to tax in the District of 
Columbia income which, although fairly attributable to the 
trade or business carried on or engaged in within the Dis¬ 
trict, was procured by an agent, officer, or employee of the 
corporation who did not maintain his residence in the Dis¬ 
trict of Columbia, or who was not specifically assigned to an 
office which that corporation maintained in the District of 
Columbia. It could hardly have been contemplated by the 
Congress that taxable income derived by a corporation 
engaged in business within the District of Columbia would 
include only such income as resulted from the activities of 
salesmen who live within the District of Columbia or, if they 
do not live here, are specifically assigned to a District of 
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Columbia office, and that all other income shall be exempt 
from tax. The regulations of 1948, as construed by the Tax 
Court, have, however, achieved this result. Moreover, in this 
case, the application to respondent of the 1948 regulations 
has exempted respondent from taxation upon the entire 
amount of its sales to District of Columbia customers even 
including sales made to its distributors under distributors’ 
agreements which, although not legally obligating the dis¬ 
tributors to accept any particular amount of merchandise, 
nevertheless, in the practical sense, required these dis¬ 
tributors to accept from respondent such amounts of mer¬ 
chandise as respondent expected these distributors to sell. 

The Commissioners of the District of Columbia, recogniz¬ 
ing that the regulations of 1948, through the use of the word 
“located”, as construed by the Tax Court, had excluded 
from tax income which by Section 1, Article 1, Title X of 
the Franchise Tax Act is required to be included in the 
measure of that tax as being fairly attributable to a trade or 
business carried on or engaged in within the District, 
amended their regulations in 1953 to comport with the stat¬ 
utory requirements. The regulations of 1953 were made 
applicable to prior years by specific direction of the Com¬ 
missioners. The liability of respondent for tax is fixed by 
the statute. The application of the regulations of 1953 to 
transactions of respondent in years prior to 1953 does not 
increase the liability of respondent for franchise tax. In the 
case of respondent, its business in the District of Columbia 
consisted primarily in selling respondent’s products to 
customers in the District of Columbia. It accomplished this 
activity by causing its agents frequently to meet in the Dis¬ 
trict of Columbia with its District of Columbia customers 
for the purpose of promoting the sales of its products. Re¬ 
spondent’s sales in the District of Columbia were the direct 
result of the business carried on or engaged in by it within 
the District of Columbia. The regulations of 1948 were re¬ 
quired by the statute to provide a measure by which the net 


! 

\ 


31 


income of respondent which was subject to District of Co¬ 
lumbia franchise tax could be ascertained. By eliminating 
from that measure all commercial sales made by respondent 
in the District of Columbia, the 1948 regulations failed to 
apply the statutory' requirements for measuring the fran¬ 
chise tax. Therefore, until the adoption by the Commission¬ 
ers in 1953 of amended regulations, there were no regula¬ 
tions applicable to respondent for the years 1949, 1950 and 
1951. Consequently, the later regulations are the only reg¬ 
ulations which correctly interpret the requirements of the 
Franchise Tax Act. 

In Robert Hughes & Co., Inc. v. Commissioner of Internal 
Revenue, 109 F. 2d 720, this exact result w'as reached in con¬ 
nection with the applicability of a regulation adopted in 
1937 by the Treasury Department to the determination of 
the income of Robert Hughes & Co., Inc. for the year 1934. 
It was concluded by the Court that a prior regulation which 
had been adopted by the Treasury in 1934 relating to the 
Revenue Act of 1934 did not correctly express an interpre¬ 
tation of the requirements of that Act and that the Regula¬ 
tion of 1937 corrected the erroneous regulation of 1934. In 
applying the amended regulation, the Court, at page 721 of 
its opinion, said: 

“ • # • In adopting this view we are not according 
the amended regulation a retroactive effect. As 
amended it clearly expresses the correct interpreta¬ 
tion of the statute. Manhattan General Equipment 
Co. v. Commissioner, 297 IT. S. 129, 135, 56 S. Ct. 

397, 80 L. Ed 528; compare Titsworth v. Commis 
sioner, 3 Cir., 73 F. 2d 385; Larkin v. United States, 

8 Cir., 78 F. 2d 951.” 

Similarly, in Hock v. Commissioner of Internal Revenue, 
152 F. 2d 574, the Court, in determining the amount of a 
decedent’s gross estate who died in 1937, at which time there 
was in effect a Treasury Regulation, applied a regulation 
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adopted by the Treasury Department in 1940 which was in 
effect at the time of the hearing before the Tax Court and 
had been applied by that Court. It was argued in that case 
that it was error to apply in 1940 a regulation which did not 
exist at the time of decedent’s death in 1937. But the Court 
of Appeals rejected that argument and affirmed the decision 
of the Tax Court with the statement: 

“On March 18,1937, following the decision of the 
Supreme Court in the Bingham case, the sentence 
‘The decedent possesses a legal incident of owner¬ 
ship if the rights of the beneficiaries to receive the 
proceeds are conditioned upon the beneficiaries sur¬ 
viving the decedent’ was struck out of the Regula¬ 
tions by Treasury Decision 4729 (C. B. 1937-1, pp. 
284-288), which adopted as to insurance proceeds 
the principles announced in Helvering v. St. Louis 
Union Trust Co., 296 U. S. 39, 56 S. Ct. 74, 80 L. Ed. 

29,100 A.L.R. 1239. The Supreme Court’s decision 
in the Hallock case came down in 1940, and the 
Treasury Regulations were amended to restore Ar¬ 
ticle 25 of Regulations 80 to its original form. The 
amended regulation was in force at the time of the 
trial in the Tax Court. We think it was applicable 
in the present case in preference to the regulations, 
in existence at the time of decedent’s death, which 
fell with the Bingham case. # * 

In Kay v. Commissioner of Internal Revenue , 178 F. 2d 
772, the question was whether the taxpayer was subject to 
tax for the years 1942 and 1943 on the income from trusts 
created by him in 1941, under the doctrine of Helvering v. 
Clifford, which was decided by the Supreme Court of the 
United States in 1940, 309 U. S. 331, 84 L. Ed. 788, 60 S. Ct. 
554. The Commissioner of Internal Revenue in 1946 pro¬ 
mulgated a regulation which he amended in 1947 to clarify 
the application of the doctrine of the Clifford case. The 
Commissioner of Internal Revenue stated at the time of the 
amendment of the regulation that he would apply the 
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amended regulation in the ascertainment of the taxability of 
trust income for prior years. The Tax Court, upon its deter¬ 
mination of the controversy, concluded that the amended 
regulation was applicable to the transactions in 1942 and 
1943 and was affirmed in its action by the Court of Appeals, 
which stated: 

“The Tax Court made no reference to Section 
29.22(a)-21 [Treasury Regulation] in its opinion in 
this case. As an independent judicial tribunal, 
even though anomalously placed by the Internal 
Revenue Code in the executive branch of the Gov¬ 
ernment, the Tax Court is, of course, not bound any 
more than we are to apply the section retrospec¬ 
tively merely because the Commissioner has an¬ 
nounced that, as a matter of administrative policy, 
he proposes to do so. But we think that the Tax 
Court, nonetheless, should have applied the section 
to this case. Section 29.22(a)-21 represents a care¬ 
ful codification by the Commissioner of the con¬ 
trolling decisions upon the application of the Clif¬ 
ford rule. It is applicable to the income of trusts 
received in 1946 and later years and in the inter¬ 
ests of uniformity and certainty we think it should 
likewise be applied to current determinations of tax 
liability for prior years. We have accordingly our¬ 
selves considered the case in the light of Section 
29.22 (a)-21.” 

In Titsworth v. Commissioner of Internal Revenue, 73 F. 
2d 385, the Court of Appeals applied to a transaction occur¬ 
ring in 1928 a regulation adopted in 1929. Prior to the adop¬ 
tion of this regulation, the Commissioner of Internal Rev¬ 
enue had promulgated regulations which had the effect of 
excluding from tax the gain realized from the transactions 
in question. The application of the later regulations caused 
the taxpayer to be subject to tax, and it was claimed by the 
taxpayer that the application of the later regulations was 
invalid as to him because it attempted to effect retroactively 
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transactions completed prior to its promulgation. The 
Court in rejecting this argument said: 


“* * * The resulting regulations are more than 
an administrative understanding or opinion of the 
law. If they are reasonable, they must be a declara¬ 
tion of the law- under the authority given by Con¬ 
gress. The regulations as amended do not impose 
a tax liability on a transaction already completed. 

The tax liability arises under section 113(a) (9) [of 
the Revenue Act of 1928] and that statute imposes 
upon the Commissioner the duty of providing the 
means of computing the tax. Whether Regulation 
74 was defective in not providing a proper method 
of spreading the basis of cost or not clear in defin¬ 
ing the scope of its application, we see no sound 
reason why the error should not be corrected. The 
tax computed was on income received during the 
taxable year, and Congress intended that it should 

be taxed on a basis that reflected income clearly. 

• • • 

Manhattan General Equipment Co. v. Commissioner of 
Internal Revenue, 297 U. S. 129,133, 56 S. Ct. 397, 80 L. Ed. 
528, has conclusively established the principle that correc¬ 
tive regulations adopted subsequent to the occurrence of 
the transaction in question will be applicable to that transac¬ 
tion notwithstanding the fact that at the date of the occur¬ 
rence of the transaction other regulations were in effect. 
The decision of the Supreme Court of the United States in 
the Manhattan General Equipment Company case so clearly 
applies to the case now on appeal to this Court as to make 
relevant in its entirety the following quotation from the 
opinion of the Supreme Court: 

* * Without pursuing the matter in further 
detail, it is enough to say that the case turns entire¬ 
ly upon the question whether the loss was to be de¬ 
termined in accordance with the original or the 
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amended regulation. If in accordance with the for¬ 
mer, the taxpayer is right; if in accordance with the 
latter, the commissioner is right. The court below 
held that the amended and not the original regula¬ 
tion furnished the applicable rule, and affirmed the 
determination of the Board of Tax Appeals, which 
in turn had sustained the commissioner. We agree 
with that view. 

“In determining a loss, the statute requires that 
the basis shall be ‘apportioned’ between the old and 
the new stock. To apportion is to ‘divide and as¬ 
sign in just proportion,’ ‘to distribute among two 
or more a just part or share to each,’ Fisher v. 
Charter Oak Life Ins. Co., 14 Abb. N. C. 32, 36, al¬ 
beit, a division may be just without necessarily be¬ 
ing also an exactly equal division. The result of ap¬ 
plying the original regulation here is to bring about * 
an inequitable apportionment, contrary to the intent 
of the statute, and to credit the taxpayer with a 
loss essentially and greatly disproportionate. On 
the other hand, application of the amended regula¬ 
tion effectuates the legislative intent that the basis 
of apportionment between the old and the new 
stock shall result in a fair and just division. 

“The power of an administrative officer or board 
to administer a federal statute and to prescribe 
rules and regulations to that end is not the power 
to make law—for no such power can be delegated 
by Congress—but the power to adopt regulations 
to carry into effect the will of Congress as ex¬ 
pressed by the statute. A regulation which does 
not do this, but operates to create a rule out of 
harmony with the statute, is a mere nullity. Lynch 
v. Tilden Produce Co., 265 U.S. 315, 320-322; Mil¬ 
ler v. United States, 294 U. S. 435, 439-440, and 
cases cited. And not only must a regulation, in 
order to be valid, be consistent with the statute, 
but it must be reasonable. International Ry. Co. v. 
Davidson, 257 TJ. S. 506, 514. The original regula¬ 
tion as applied to a situation like that under re¬ 
view is both inconsistent with the statute and un¬ 
reasonable. 
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“The contention that the new regulation is ret¬ 
roactive is without merit. Since the original regu¬ 
lation could not be applied, the amended regulation 
in effect became the primary and controlling rule 
in respect of the situation presented. It pointed 
the way, for the first time, for correctly applying 
the antecedent statute to a situation which arose 
under the statute. See Titsworth v. Commis¬ 
sioner, 73 F. (2d) 385, 386. The statute defines the 
rights of the taxpayer and fixes a standard by 
which such rights are to be measured. The regula¬ 
tion constitutes only a step in the administrative 
process. It does not, and could not, alter the stat¬ 
ute. It is no more retroactive in its operation than 
is a judicial determination construing and applying 
a statute to a case in hand.” 

• 

As the Supreme Court of the United States observed in 
the Manhattan General Equipment Company case, the orig¬ 
inal regulation at issue in that case permitted the taxpayer 
to escape liability from tax contrary to the statutory re¬ 
quirements. The amended regulation, to the contrary, ef¬ 
fectuated the legislative intent and for that reason vras 
applicable not as a retroactive regulation, but as the only 
regulation which comported with the statutory require¬ 
ments. The regulations adopted by the Commissioners in 
1948, as interpreted and applied by the Tax Court in this 
case, resulted in an inequitable apportionment to the Dis¬ 
trict of Columbia of the net income realized by respondent 
from its commercial activity in the District of Columbia. 
The regulations of 1953 are, therefore, not retroactive in 
their application, but are actually the only regulations which 
govern the ascertainment of respondent’s tax liability in 
the manner required by the statute. These regulations are 
not retroactive in the sense that they create liability in 1953 
where none existed in 1949,1950 and 1951; the liability was 
created by a statute enacted in 1947 and applicable to re¬ 
spondent during the years here in question. The regulations 
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of 1953 implement the statute by establishing the processes 
by which the liability of respondent for tax is to be deter¬ 
mined ; the regulations of 1948 when applied to respondent 
extinguish the liability for tax created by statute. To apply 
to respondent the original regulations is to permit respond¬ 
ent to escape a statutory liability. 

CONCLUSION 

It is respectfully submitted that the Assessor of the Dis¬ 
trict of Columbia was correct in applying to the ascertain¬ 
ment of the liability of respondent for franchise taxes for 
the years 1949, 1950 and 1951, the regulations promulgated 
by the Commissioners of the District of Columbia in 1953, 
and that the District of Columbia Tax Court erred in can¬ 
celling the assessments of franchise tax against respondent 
based upon such regulations, and in holding that the regu¬ 
lations promulgated by the Commissioners in 1948 governed 
the ascertainment of respondent’s liability for tax. 
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